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NEW YORK STATE

Unified Court System
Telephonic interpreting service can be used to communicate with
Limited English Proficient (LEP) court users; in non-courtroom settings
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Interpretation Services Available

English Translation: Point to your language: An interpreter will be called. The interpreter is provided at no cost to you.
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New York State

Language Identification Tool
This chart is to assist people who do not speak or read English to identify their languages.
Governor Andrew M. Cuomo

English

Point to your language. An interpreter will be called. The
interpreter is provided at no cost to you.

Hebrew
rew
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Child and/or Spousal Support
Frequently Asked Questions [FAQs]
Until What Age Is a Parent Obligated to Support a Child?
Who May File a Petition for Child Support?
Do the Parties Need to Be Represented by Lawyers?
What Documents must Be Brought to Court?
What Happens at the Hearing?
What If the Parties Disagree with the Support Magistrate's Order?
What Happens If the Respondent Does Not Pay the Order?
Can the Order Be Changed?
What If a Custodial Parent Is Seeking Support from a Parent Who Lives Outside of New York State, or in a County in New
York State That Is Far from the Child's Home County?
Can a Petition Be Filed Against a Husband or Wife for Spousal Support?

Until What Age Is a Parent Obligated to Support a Child?
In New York State, a child is entitled to be supported by his or her parents until the age of 21. However, if the child is
under 21 years of age, and is married, or self-supporting, or in the military, the child is considered to be "emancipated"
and the parents' support obligation ends.
A child may also be considered "emancipated" if he or she is between 17 and 21, leaves the parents' home and refuses
to obey the parents' reasonable commands.

Who May File a Petition for Child Support?
When parents live separately and one parent has custody of the child, that parent, called the "custodial parent", may file
a petition in Family Court asking the court to enter an order for the "non-custodial parent" to pay child support.
A child who is not emancipated and is living away from both parents may file a petition against his or her parents asking
for an order of support to be paid to the child.
When a child is receiving public assistance benefits, or is living in a foster home and receiving foster care benefits, the
Department of Social Services may file a petition against the non-custodial parent or parents asking that the court enter
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an order for child support to be paid to the government agency while it continues to pay benefits for the child.
The party filing the petition is called the "petitioner" and the party from whom support is sought is the "respondent". The
petition must be served upon (delivered to) the respondent, together with a summons indicating the date of the court
hearing.
There are no filing fees in Family Court.

Do the Parties Need to Be Represented by Lawyers?
The parties may hire lawyers to represent them or may speak for themselves without a lawyer.
Where a party cannot afford to hire one, the court will assign a lawyer at no cost, only when it is alleged that there has
been a violation of the order and a party is in danger of going to jail.

CourtHelp - Lawyers & Legal Help

What Docum ents m ust Be Brought to Court?
The parties must provide copies of their most recently filed tax returns, some recent pay stubs, and a completed
financial disclosure statement showing their earnings and expenses. The parties should also bring to court proof of their
expenses, such as rent, food, clothing, medical costs, child care, education and the cost of supporting other children.

What Happens at the Hearing?
A "Support Magistrate" conducts the hearing, taking testimony from both sides concerning their income and expenses
and the cost of supporting the child. The parties can present evidence and witnesses and cross-examine each other
and the witnesses. The Support Magistrate calculates how much support the non-custodial parent must pay to the
parent with custody, and sets a schedule for regular payments. Payments may be paid directly to the petitioner or
through the Support Collections Unit ("SCU"). SCU, which is not part of the court, will then send the money to the
petitioner.
There is an informative twenty minute video which, in a step by step manner, will take you through the process of a
paternity or child support proceeding in the New York State Family Court. You will learn what documents are necessary
and what to expect in the court room.

"What You Need to Know About Child Support Hearings and Services" (Video)

What If the Parties Disagree with the Support Magistrate's Order?
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Both parties have the right to appeal the order by filing an "objection" within 30 days of the date the order is sent to
them. The objection must be filed with the court clerk's office, with a copy sent to the other party. The other party may
send a reply to the court. After reviewing the case file, a judge then rules on the objection. The judge may leave the
order as it is, change it, or send the case back to the Support Magistrate for further proceedings. If either party
disagrees with the judge's decision, the case may be appealed to a higher court.

What Happens If the Respondent Does Not Pay the Order?
The petitioner may file a "violation petition" asking the court to take action against a respondent who fails to pay a
support order. The petition must be served upon (delivered to) the respondent. A hearing is then held to decide whether
the respondent has violated the court's order. The Support Magistrate may enforce the order by directing SCU to take
the payments directly from the respondent's paycheck, order the respondent to pay a lump sum toward back monies
owed, or take other steps to collect the money owed.
A respondent who falls behind in payments also risks having his or her driver's license or professional and business
licenses suspended, bank accounts seized, passport revoked, and tax refunds intercepted.
If the respondent is found to have willfully and voluntarily failed to pay a child support order, he or she may be jailed for
up to six months, for contempt of court.
You can use the free and easy DIY Form program to make your petition to ask the Family Court to take action against
a respondent who fails to pay a support order.

*DIY (Do-It-Yourself)

Can the Order Be Changed?
If there is a change in circumstances, either party has the right to file a petition to modify the order. The party seeking a
change in the order must file a modification petition containing a statement explaining the change. The petition and a
summons must be served upon (delivered to) the other party. The court then holds a hearing to consider changing the
order.
Orders paid through the Support Collections Unit will be reviewed automatically every three years for possible
"adjustment" (change), upon request of either party, and in all cases where the person with custody of the child receives
public assistance for the child. The parties are notified of their right to request that SCU review the order, and, following
the review, are each notified of the possible change in the order. If they disagree with the proposed new order, they
may request a hearing before a Support Magistrate, and a new Support order will be established.
You can use the free and easy DIY Form program to make your petition to ask the Family Court to change your support
order.

*DIY (Do-It-Yourself)

What If a Custodial Parent Is Seeking Support from a Parent Who Lives
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Outside of New York State, or in a County in New York State T hat Is Far
from the Child's Hom e County?
If the custodial parent lives in one state and seeks support from the other parent who lives outside of that state, an
inter-state case may be filed in the Family Court, under the Uniform Interstate Family Support Act (UIFSA). A UIFSA
case may also be filed in Family Court when the parents reside in two different counties within New York State which
are not located next to one another. A New York City petitioner may file the case in the Family Court in his or her home
county, and the petition will be sent to the court in the respondent's state or county. The respondent is then served with
the petition and appears in court in his or her home state or county. The petitioner is not required to appear in the other
court where the respondent lives. A local city or county attorney will appear there to represent the petitioner at the
support hearing.
If the child resides outside of New York State, or in a county far from New York City, and the respondent lives in New
York City, the custodial parent may file a petition in his or her home state or home county. The respondent will be served
and be required to appear in the Family Court in his home county, while a lawyer from the New York City Law
Department represents the out-of-state or out-of-county petitioner.
The hearing is held in the same manner as a support case filed within New York City, but documents and evidence are
exchanged through the mail or by fax.

Can a Petition Be Filed Against a Husband or Wife for Spousal Support?
In New York State, a married person may file a petition in Family Court seeking spousal support from a current husband
or wife. While a divorced person may not seek a new order of support from an ex-spouse in Family Court (that would be
done in the state Supreme Court), a petition may be filed seeking to modify an already existing order for an ex-spouse.
The petition and summons must be served upon (delivered to) the respondent. A hearing is then held before a Support
Magistrate, where the parties must present evidence of their income and expenses, and may present witnesses to
testify. The Support Magistrate decides whether to order the respondent to pay spousal support for the petitioner and, if
so, how much and for how long a period of time.

20 of 102

Authored By: Community Legal Education With an Edge (CLEWE)

Information
How to Get Child Support
In New York State
Introduction
This information explains how you can get child support for your children and what to do if you have problems getting
the other parent to pay child support. This is general information and is not a substitute for seeking advice and help
from an attorney concerning your specific facts.
Parent's Duty to Support Children
In New York State, parents have a duty to support their children until each child turns twenty-one (21), unless the
child is married, in the military service or is self-supporting. When both parents are living together with their children,
both are expected to provide for food, clothing and shelter for their children, and to see to the medical care and
educational needs of their children. When couples split up, the duty to support the couple's children continues, even
when one parent moves out of the home where the children are living. Often when couples with children split, they
have to decide who will have custody and what visitation the other parent will have with the children. At the same
time, plans also need to be made about how each parent will continue to meet the needs of their children. Some
couples can do this without having to use the courts to work this out. Many couples, however, must go to court to
obtain documents called orders which spell out what will happen concerning custody, visitation and child support. In
New York State, there is a special court in each county called the Family Court where you can go to get help.
There usually is no question about who the mother of a child is. Sometimes a father of a child may try to avoid his
responsibility to support the child by denying that he is the father. When this happens, the mother will have to use
the Family Court to get an order naming the father as the person responsible for this child. This is called a paternity
proceeding and the document which the court will make is called an order of filiation. Many times, the Family Court
will also make child support arrangements as part of the paternity proceeding. The court can make the father
responsible for some or all of the medical costs from when the child was born.
Where to File Your Paperwork
All court proceedings, including child support proceedings, require paperwork to be filed in order to start the court
case. This paperwork is called pleadings or petitions. It has information about who is involved in the court case,
what laws are involved in the case and some facts which the court will need to know to make a decision. In a child
support proceeding, the petition will name who the parents are and where they live and the names, ages and
addresses of the children for whom support is being requested. The petition will also claim that one or both of the
parents is not meeting their responsibility to support the child or children and it will ask that an order of support be
made. You as the person filing the petition are called the petitioner and the other parent, who will have to respond
to your petition, is called the respondent.
The petition for child support is available on a form which you can obtain at the Family Court Clerk's Office or at the
Support Collection Unit (SCU) at your local Department of Social Services. In some counties, the Probation
Department also has forms and someone who may be able to help you fill out the paperwork. The petition form is
pretty easy to fill out. Some counties also require you to complete another form which provides additional
information about you and the other parent of your children, such as dates of birth, telephone numbers at home and
at work, employer information and the names of attorneys, if any, helping you or the other parent with the support
case.
At the time you file your petition with the Family Court Clerk's office or through the Support Collection Unit, you will
also be asked to complete a document called a financial disclosure affidavit or statement of net worth. These
ask for specific information about the income and expenses that you have each month, as well as what property you
own and what debts you owe. The form may also ask you if you have health insurance coverage available to you or
to your dependents, including your spouse and children. You need to take your time filling out this form carefully
because the information which you provide will be used in court to figure out the child support arrangements. You will
also be asked to provide a copy of your last year's federal and state income tax returns if you filed and a copy of
your W-2 forms. If you are currently working, you will be asked to give a copy of a recent paystub. The other parent
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will also be required to fill out the same forms and provide the same financial information and documents that you
have been asked to give. Both you and the other parent are supposed to file these documents before going to court
for a hearing. However, you may find that the other parent doesn't fill this form out until the first time the case is
scheduled for a court hearing. If you have information about the other parent's financial situation, such as copy of a
paystub or last year's tax return, bring that information with you when you go to court.
When the Clerk's Office at Family Court receives a petition for child support, a notice of hearing, also called a
summons, is prepared and sent to both parents. This tells you when you need to come to Family Court for a hearing.
How soon you will have a hearing in Family Court depends upon how busy the court calendar is. If you are at risk of
losing your housing before the hearing can be scheduled, you may need to ask for a temporary order of support.
You would need to fill out another form called an order to show cause and would need to tell why you need the
child support right away. Be prepared to have to explain to the judge who reviews your request for temporary
support your reason for asking for it before the first hearing is scheduled.
What Happens in Family Court
In most counties, on the day of your first hearing, also called an initial appearance, you will be brought in front of a
person called a hearing examiner. The hearing examiner will ask both you and the other parent whether you have
been given a copy of the petition, whether you are represented by an attorney and whether or not you would like an
adjournment, that is to say, more time, to get an attorney. In other counties, you may be brought in front of a
Family Court judge who will ask the same questions. Depending on what you and the other parent say, your case
may be rescheduled or the other parent may agree to have an order of support made without any further hearings.
There are guidelines called the Child Support Standards Act to help the hearing examiner or judge decide how
much child support should be paid. There is also a chance that the other parent might feel that the amount which the
hearing examiner or judge has decided would be a fair order of support is more than what the parent feels that he or
she can pay. If there is any disagreement concerning the amount of the child support, you will be given a new
hearing date at which time both you and the other parent will be able to present financial and other information to
help the court make a decision. You should ask for a temporary order of support at the first hearing if you
have not been given one already. If the other parent doesn't have their financial information, you may have to
answer questions for the hearing examiner or judge on how much money you need to take care of your child or
children.
Again, be prepared that the other parent might deny that he is the father of the child or children. If this happens, the
case will not be decided by the hearing examiner, but by a Family Court judge. If there is any question about
paternity, the hearing examiner or judge may order the parents and child to have what is called a genetic marker test
or DNA test done. Most counties use what is called a buccal swab, like a giant Q-tip® to take a sample of DNA from
inside the person's mouth. With the testing that is now available, it is pretty easy to determine if an individual is the
parent of the child. If the father wants to challenge the results of the testing done, he must file timely written
objections. If the testing shows at least a 95% probability he is the father, the father has to show that the test
results should not be relied upon by the court.
The Child Support Standards Act
Earlier we mentioned that there are guidelines in place to help the Family Court hearing examiner or judge figure out
what would be a fair and reasonable child support. These guidelines are called the Child Support Standards Act they
require the court to look at both parents' total income, allow for certain deductions from that income and then based
on the number of children for whom the child support is being calculated, a child support figure is reached. In New
York State the percentages are:
1 child 17%
2 children 25%
3 children 29%
4 children 31%
5 or more children 35%
For many couples, the income which they have is easy to discover by looking at a current paystub, W-2 form or tax
return. And for most couples, the only allowable deduction from that income would be for what are called FICA taxes
(Social Security and Medicare taxes). Although there is a limit on how much Social Security taxes can be taken from
someone's pay, a general rule of thumb is that the Social Security and Medicare taxes will total 7.65% of the
person's gross wages. For purposes of this child support calculation, unreimbursed business expenses and child
support or spousal support (maintenance, alimony) actually paid because of another court order will also be
deducted from a person's income.
In addition, the court will also look at whether there are child care expenses and/or uncovered medical expenses for
the child or children. The court may also consider education expenses such as tuition at a private school. The
guidelines require that these expenses be split between the parents based on the proportion of each parent's
income to the combined total of both of their incomes.
So for example, assume after FICA taxes have been taken out, that the mother has $10,000 in income and the
father has $30,000. Together they have $40,000 in combined parental income. The mother's share is 25% ($10,000
÷ $40,000 or 1/4) and the father's share is 75% ($30,000 ÷ $40,000 or 3/4). If they had two children together, their
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support obligation together would be 25% of $40,000 or $10,000. The mother's share of this support obligation
would be $2,500 and the father's share would be $7,500. If the children live with the mother, the father will have to
pay her $144 each week ($7,500 ÷ 52 weeks) for support for the two children. In addition, if mother had to pay her
child care provider $100.00 per week, the father would have to give her $75.00 each week toward that expense. If
she had a doctor bill for one of the kids for $100.00, again, the father would have to give her 75% of the bill.
[The guidelines also require parents to get health insurance coverage for their children if this insurance is available
at their job and the cost to the parent for the insurance is not too much. If both parents have insurance available, the
parent who has the children may want to be the one who gets the health insurance coverage to avoid any problems
with insurance cards or reimbursement checks going to the wrong person. The cost for the insurance premium can
also be split between the parents based again on the proportion of each parent's income to the combined total of
both of their incomes.]
On October 2, 2002, legislation was passed which requires parents to obtain health insurance coverage if
reasonable in cost and "reasonably accessible" on behalf of the children. The court will have to make a
decision on whether the health insurance is affordable and accessible under the circumstances. For
example, a health insurance plan that is only available in New York City won't be considered "accessible"
by children living in upstate New York. If health insurance is not available to the parents, the custodial
parent will be directed by the court to apply for New York State's Child Health Insurance Plus (CHIP) and
Medicaid for the children. If only one parent has health insurance that is reasonable in cost and accessible
by the children, that parent will be required to enroll the children in the health insurance coverage. If both
parents have health insurance available, the court will decide which insurance plan should cover the
children based on the cost, how good the policy is and what the children's needs are. The cost for the
insurance premium or the family contribution for CHIP will be split between the parents based again on the
proportion of each parent's income to the combined total of both of their incomes.
The guidelines also allow the court to set a higher or lower amount than the figure reached under the standard
calculation. The petitioner who is asking for more support or the respondent who is asking to pay less will have to
have a good reason for asking the court to set a different amount. One reason a court might order more support
would be because the child has special needs and more support money is needed to meet those needs. Another
reason would be because the child would have had a higher standard of living if the parents had stayed together.
The respondent could ask for a lower amount if his or her income was much less than the petitioner's income. If the
court decides to award an amount that differs from the usual amount, a written decision must be made saying why
an increase or decrease in the amount of support is being ordered.
Some parents are self-employed and it is not always easy to figure out what income the person actually has each
month. Sometimes the only way to show how much income this person has is to look at how much money is being
spent each month by this person. You might have to look at what kind of hobbies he or she has and what kinds of
personal property they have been able to buy. A new car, boat, snowmobile, stereo system, big-screen TV may be a
good sign that the person has enough monthly income to be able to pay a decent amount of child support. The court
can also impute income to a respondent, that is to say, pick a figure for that person's income which is a
reasonable guess on what the person is able to earn. The court can also impute income to a person who is
unemployed and is not trying to find work. The court could find for example that the person was able to earn $20,000
because this was the amount that the person had earned at a past job.
There are also special rules for low income individuals, such as someone who has a minimum wage job or is
receiving a public benefit like Supplemental Security Income (SSI) or public assistance. If the amount of support
using the percentages (17% for one child, 25% for two etc.) would make the person's income fall below what is
called the poverty guideline (a figure set by the federal government each year) the court will issue a minimum order
of $25.00 per month. If the amount would not drop them below the poverty guideline, but would put the person's
income below 135% of that guideline (also called the self-support reserve), the court might order $50.00 per
month.
The child support laws also require the court to put in place an income deduction order, also called an income
execution, so that the money comes directly out of the parent's paycheck before he or she has a chance to spend it
elsewhere. The court order can require the other parent to pay you directly or the payments can be ordered to be
made to the Support Collection Unit who will make sure that it is properly recorded as paid and will then send the
support money on to you. If the child support is made payable directly to you, you will need to keep accurate records
concerning payment. Since the delay is minor, it is often a good idea to have the money sent to the SCU to keep
track of payments, particularly if there is any problem with the other parent paying the support regularly.
What if You or the Other Parent Thinks the Hearing Examiner Ordered the Wrong Amount of Child Support
Mistakes do happen and sometimes the hearing examiner doesn't use the right figures for income to calculate the
amount of child support. This can happen particularly if there is any problem with proving how much each parent
earns each year. Many self-employed individuals do not report all of the income that comes in. The hearing examiner
may have used the figure provided by the other parent rather than a figure which really is what he or she is earning.
You might have asked for more child support than what the standard calculation would provide and have had that
request for an increase denied. The other party may have asked for a decrease from the basic child support amount
and had it granted when you think it shouldn't have been. The other party may have had his or her request to
decrease the support denied and wants to complain. Either party may file written objections to the order if there is
any disagreement that this is a fair and reasonable order. Written objections must be filed with the Family Court

http://www.lawhelpny.org/resource/how-to-get-child-support-in-new-york-state?ref=mj6hl

23 of 102

within thirty days if you were given a copy of the order in court and within thirty-five days if the order was mailed to
you. You must state in your objections what part of the order you disagree with and why. You will also have to mail a
copy of your objections to the other parent and file proof that this was done within the same time frames. The other
parent will have fifteen days to file what is called a rebuttal to say why he or she believes the order is correct. You
can also ask the Family Court clerk to provide you with a transcript of the hearing in order to help you prepare your
written objections.
Written objections are reviewed by the Family Court judge who can either send the case back for a new hearing,
can make a new order or can deny the objections. The decision to deny the written objections can be appealed to a
higher court called the Appellate Division of the Supreme Court. An appeal of this nature is very complicated and you
will probably need an attorney to help you out.
What if the Other Parent Doesn't Pay
Because the laws require that child support be automatically deducted from a person's wages, so long as he or she
is working with a steady paycheck, the support money should come in without any problems. If, however, the person
is self-employed or is constantly losing jobs and is frequently unemployed, it isn't always easy to make sure that the
support check comes in regularly. If there has been a failure to pay court ordered support, you can file a violation
petition in Family Court. If the child support was being paid through the SCU, the computer program which tracks
payments will alert the staff that it was not paid and the SCU will prepare a violation petition on your behalf. If the
court finds that the person wilfully failed to pay support, he or she can be sent to jail for as much as six months. The
fact that a person has failed to pay child support puts the burden on that person to show a financial inability to pay.
He or she must show that they lost their job through no fault of their own and despite looking everywhere for work,
he or she has not been able to find a job. Since someone who is in jail won't have the ability to earn money while
incarcerated, often the court will agree not to send the person to jail if he or she makes good on the missed
payments and keeps current on the child support order. If the person fails to make good and keep up with payments,
the court can send that person to jail without the need for another hearing. Because there is a risk of being sent to
jail, the person is entitled to have an attorney appointed to represent him or her if he or she cannot afford to hire an
attorney.
The court must also reduce the arrears to judgment. This means that the amount which is owed (arrears) will be
figured out. Another court document, called a judgment, will be prepared and filed in both the Family Court Clerk's
office and in the County Clerk's office. The judgment carries with it interest and allows you to use other methods to
obtain payment, such as taking any income tax refunds which might be coming in to the person, or freezing a bank
account which has money in it to pay the child support. The laws also provide that a driver's license, professional
license, even a hunting license can be suspended if the person owes a significant amount of child support.
What if Your Circumstances Change
It is unlikely that your financial circumstances or that of the other parent will stay the same year after year and,
hopefully, both of you will have salary increases or some improvements in your finances. You or the other parent
might also be faced with a layoff or some downward change in income which makes the child support numbers no
longer fair and reasonable. The standards for seeking to change an order are different if the order was made after a
hearing or if the order reflects an agreement which you and the other parent made concerning child support.
However, a substantial change in your circumstances should allow you to return to court for a recalculation of the
child support obligations. You or the other parent will need to file a petition for modification to seek an increase or
decrease in the child support. Another hearing will be held and new order will be made if you or the other parent can
prove that the changes in financial circumstances support a change in the order.
New York laws also provide for an automatic adjustment for child support orders paid through the SCU. Under this
law, every two years, the SCU will review the order to see if there should be changes made to the amount of the
order. The change or adjustment will happen if there has been a ten percent increase in the cost of living which is
based right now on the consumer price index for all urban consumers (CPI-U). Since growth in the national
economy has slowed down, the change in the cost of living in the past couple of years has not reached the ten
percent mark, so many orders are not being changed at the present time. The older your child support order, the
more likely that there has been an increase which would trigger the automatic adjustment. If the order is adjusted,
both you and the other parent will be notified and you both have a right to object in writing to the new order within
thirty-five days of receiving a copy. If written objections are filed by either parent, a hearing in Family Court will be
scheduled. The other parent is likely to object to the adjusted order if there hasn't been a ten percent increase in his
or her income.
If you know that there has been a large increase in the other parent's income, you may not want to wait for the
automatic adjustment and should consider filing a petition to modify the child support order based upon the
significant improvement in the other parent's financial circumstances.
What if the Other Parent Lives In or Moves To Another State
There are special rules which will be used if the other parent lives in another state at the time you try to get child
support for the first time. A different set of forms are also used. You should ask the SCU to help you with this kind of
proceeding called an interstate proceeding.
If both parents live in New York at the time the order is set, the order is still good even if the other parent moves
across state lines. You might have to file or register a certified copy of the New York order in the other state to get
help collecting the child support.
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If you can't find the other parent, contact the local SCU. They have a parent locator service to help you find the
other parent's address. The SCU can also help you find information about any wages the other parent may be
earning.
Conclusion
Although the laws concerning child support are complicated, the Family Court and local SCUs are very "user friendly"
and the staff are there to help you obtain child support. As with any legal matters, you should consult with an
attorney if you have any questions or concerns along the way.

http://www.lawhelpny.org/resource/how-to-get-child-support-in-new-york-state?ref=mj6hl
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Authored by Linda Hassberg and Susan C. Antos on July 1, 2014
Issue Area: Child Support
Legal services providers and community agencies throughout New York State are seeing an alarming
increase in the number of very low income parents burdened with onerous child support obligations
and arrears debt that adversely affect their ability to avoid homelessness, remain employed, cope
with illness and disability, and maintain a relationship with their children. For the most part, legal
services offices do not offer legal representation for child support matters. Parents are left to
navigate the family court and child support enforcement system without any assistance, often
without success.
With this posting, we urge legal services and other community agencies to consider offering some
guidance to pro se poor parents who may be entitled to a modification of their support obligation or
can reduce their monthly arrears payments based on their limited income. Using the steps outlined
below, parents can determine the amounts owed, whether there is a basis for modification, and
which forum will entertain an appeal. We do not assert that offering guidance will make up for the
lack of legal representation and assistance available, but many parents may be able to obtain some
adjustment to the amounts they must pay on their own if they understand what information they
need to provide to either the county’s Child Support Enforcement Bureau (CSEB) or the court.
Although not a comprehensive list, here are some straightforward ways to assist parents to proceed
pro se:
1. The first step is to understand what is being garnished from their paycheck or disability
payment. Does the amount represent current child support, arrears, an “add-on” to arrears
(see below for explanation), or some combination of these? If the payment is made to the NYS
Division of Child Support Enforcement and parents know their account number, they can obtain
a PIN number by applying online at the Non-Custodial Parent page on the OTDA website at
https://www.childsupport.ny.gov/dcse/non_custodial_parent_services.html, or by calling the
Child Support Helpline at 1-888-208-4485. With a PIN number, parents can view their
accounts and figure out whether they are paying ongoing support, arrears, and/or add-ons and
how much they owe. They can also obtain copies of their child support orders that the Division
has on file. A copy of the order is needed to petition in family court for a modification of
support.
2. Reduce the monthly payment amount. In some cases, the Child Support Enforcement
Bureau (CSEB) will reduce the amount of monthly payment, even though it cannot reduce the
total amount of arrears. If part of the garnished amount is the “add on,” an administratively
imposed garnishment that is applied when a child support respondent is in arrears, application
can be made to reduce or eliminate this portion of the amount of the arrears payment. The
“add-on” portion of the payment will be reduced or eliminated if the payment of the add-on
brings the individual’s income below the self-support reserve (135% of poverty for a household
of one – this year the SSR is $15,755). The self-support reserve is adjusted annually and is
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posted on-line at https://www.childsupport.ny.gov/dcse/child_support_standards.html.
There is an application on the NYS DCSE webpage for Non-Custodial Parents, entitled Request
for Review of Additional Amount that must be submitted along with a Statement of Income and
Expenses and other income documentation such as a tax return or a Social Security statement.
These forms are also available at https://www.childsupport.ny.gov
/dcse/non_custodial_parent_services.html. When completed, the forms are submitted to the
local child support enforcement office. The addresses of the local offices are available at
https://www.childsupport.ny.gov/DCSE/LocalOffices_input.action. To read more about the
add-on see 18 NYCRR 347.9(e) and 09 ADM-02, available at http://otda.ny.gov/policy
/directives/2009/ADM/09-ADM-02.pdf
3. Apply to stop collection of arrears from exempt income and to correct mistakes. If the
parent’s sole income is SSI, public assistance, or another exempt source, there is an
application on the same Non-Custodial Parent Page of the NYCSE website to stop garnishment
from a bank account. This application, Mistake of Fact and/or Exempt Money Claim Form,
should also be submitted if the support amount being collected does not agree with the order
amount or if the order has been vacated. If parents are receiving exempt income in a check
that is being garnished, they should submit the Request for Review of Additional Amount and
Statement of Income and Expenses described above and state that the income being garnished
is exempt.
4. Reduce amount of ongoing child support. The parent must petition in Family Court for this
relief and it can be difficult without legal assistance. However, the state now offers DIY
(do-it-yourself) programs with which pro se petitioners can work their way through a series of
questions that result in a petition and affidavit to file in court. The link is
http://www.nycourts.gov/courthelp/diy/familycourt.html and the program is quite good.
Currently, it is available in English and Spanish. The Spanish version produces a petition in
English for submission with a translated copy in Spanish for the litigant.
If the support order includes an amount of arrears that must be paid periodically in addition to
ongoing support, a request to reduce that amount should be included in the same petition.
Please note that there is no reference to arrears payments in the standardized or DIY petition
forms, so the request will have to be added by the petitioner.
5. Cap the amount of arrears owed at $500. Family Court Support Magistrates cannot
reduce the total amount of arrears owed, except in very narrow circumstances. However,
pursuant to the Family Court Act § 413 (1) (g), a noncustodial parent can petition the Family
Court to limit the amount of arrears owed to $500 if his/her income was below the federal
poverty line for a single individual at the time the arrears accrued. Case law dictates that the
parent must make application to the court for such relief and must show that the income
limitation was due to disability or some other inability to earn income. Proof that the
individual is receiving public assistance should be sufficient as well. If appropriate, this claim
for relief needs to be added manually to the DIY or standardized Petition for Modification, as
neither form includes it.
A cap on arrears may provide the best relief to indigent parents, but there are few published
decisions to date in which the petitioner was successful. If you are interested in offering legal
representation to a client who can assert such a claim for relief, please free feel to contact us
for assistance.

This web site is designed for general information only. The information presented at this site should not be construed to
be formal legal advice nor the formation of a lawyer/client relationship.
Albany Rochester White Plains Long Island
www.empirejustice.org
nonprofit software

http://www.empirejustice.org/blog/2014/assisting-non-custodial.html?print=t
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CUSTODY AND VISITATION
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Custody
“The first half of our life is ruined by our parents and the second half by our children.”
Clarence Darrow
“To be a successful father there's one absolute rule: when you have a kid, don't look at it
for the first two years.” Ernest Hemingway

Joint Custody
The Third Department has liberalized the standards for the granting of joint
custody. The legislature still has not used the term “joint custody” in any matrimonial
statute, and probably won’t for the near future. The old rules of disfavoring joint custody
in embattled, embittered families have given way to a near presumption of joint custody.
In Somerville v. Somerville, 307 A.D.2d 481 (3rd Dept., 2003), a determination of sole
custody was reversed with the court holding, “In this regard, although the record plainly
reflects the parties' apparent disdain for one another, it does not establish that petitioner
and respondent are so embattled and embittered that they cannot communicate in a
reasonable and harmonious fashion for the benefit of their child.” Similarly, in Blanchard
v. Blanchard, 304 A.D.2d 1048 (3rd Dept., 2003), the court again reversed a sole
custodial award to grant joint custody holding, “Although there is no doubt that the
parties have had difficulties communicating at times, it is our opinion that their
relationship is not so acrimonious that they are incapable of putting aside their
differences.” See also Hamm-Jones v. Jones, 14 A.D.3d 956 (3rd Dept., 2005).
The rule is not absolute, and joint custody will not be awarded in truly
acrimonious relationships where the parents cannot agree on basic issues of chilled
rearing. So, for example, in the case of Nolan v. Nolan, 104 A.D.3d 1102 (3rd Dept.,
March 28, 2013), an award of joint custody was reversed where the parties rarely spoke
to one another and the father felt the necessity to record his conversations with the
children and to make lengthy transcripts. The children had emotional issues from the
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parents’ interactions. See also St. Pierre v. Burrows, 14 A.D.3d 889 (3rd Dept., 2005);
Van Zandt v. Sauers, 12 A.D.3d 821 (3rd Dept., 2004); Kaczor v. Kaczor, 12 A.D.3d 956
(3rd Dept., 2004); Adenaike v. Adenaike, 12 A.D.3d 958 (3rd Dept., 2004); Kubista v.
Kubista, 11 A.D.3d 743 (3rd Dept., 2004); Carella v. Ferrara, 9 A.D.3d 605 (3rd Dept.,
2004); Wood v. Wood, 8 A.D.3d 767 (3rd Dept., 2004). Modification of joint custody
orders to sole custody will also occur if there is a significant deterioration in the
relationship between parents. Grandin v. Grandin, 8 A.D.3d 710 (3rd Dept., 2004), Matter
of Blanchard v. Blanchard, 304 A.D.2d 1048 (3rd Dept., 2003). Unilateral decision
making coupled with false allegations of abusive conduct will also warrant modification
from sole to joint custody. Scialdo v. Kernan, 14 A.D.3d 813 (3rd Dept., 2005).

Modified Joint Custody
Custodial determinations have tried to carve out an exception to the sole versus
joint custody litigation. Some forensic evaluators favor what is referred to as “modified
joint custody” which has all the trappings of joint custody, i.e. the obligation to
communicate and cooperate to decide major issues jointly, but it gives one parent final
decision making power in the event that the parties cannot agree. The Third Department
has correctly pointed out that such language cannot truly be joint custody. In Williams v.
Bolger, 33 A.D.3d 1091 (3rd Dept., 2006), Justice Crew wrote, “As a final matter,
although not raised by respondent, we are troubled by a provision in Family Court's order
directing that ‘the parties are to consult one another on matters involving the health and
education of their child and, in the event that they are unable to come to a joint decision,
[petitioner] is to prevail.’ Such a directive is, in our view, antithetical to the concept of
joint legal custody. Moreover, given the parties' history of cooperation, there simply is no
basis upon which to award petitioner superior decision-making authority on such matters.
Accordingly, that portion of Family Court's order cannot stand.”
However, compare this with Justice Mercure’s opinion in Herman v. Villafane, 9
A.D.3d 525 (3rd Dept., 2004) where Judge Duggan’s Albany County Family Court
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modified joint custody decision was affirmed. “Following a hearing, Family Court
granted the parties modified joint legal custody with primary physical custody and final
decision-making authority to the mother. Family Court denied the mother's request to
relocate. The mother appeals and we now affirm.” Of course the primary focus of
Herman v. Villafane was the relocation issue. The Second Department took a completely
different tack, affirming a purely modified joint custody determination with nary a nod to
Williams v. Bolger. “Under these circumstances, there is a sound and substantial basis in
the record for the Supreme Court's finding that the best interests of the children would be
served by awarding the parties joint custody. Similarly, the record supports the
determination that primary physical custody should be with the mother and that she
should have final decision-making authority (see Matter of Griffin v Scott, 303 A.D.2d
504, 756 N.Y.S.2d 437). The court, however, should have directed the plaintiff to consult
with the defendant regarding any issues involving the children's health, medical care,
education, religion, and general welfare prior to exercising her final decision-making
authority (see Matter of Vialardi v Vialardi, 67 A.D.3d 921, 921, 888 N.Y.S.2d 419).
Prohaszka v. Prohaszka, 103 A.D.3d 617 (2nd Dept., 2013). Of course the referenced
cases of Griffen v. Scott and Vialardi have nothing to do with joint custody.

Visitation (Access) Rights
The Third Department has also given its imprimatur to significant and expanded
visitation schedules, sometimes reversing the trial court’s awards for inadequate time
between the child and the noncustodial parent. For example, in Valentine v. Valentine, 3
A.D.3d 646 (3rd Dept., 2004), the trial court established a schedule of visitation on
alternate weekends from Friday at 6:00 p.m. to Sunday at 6:00 p.m. and alternating
Wednesdays from 5:30 p.m. to 7:30 p.m. following the custodial parent’s weekend.
Finding this schedule to be inadequate, the Third Department modified to provide
visitation to expand the “weekend schedule” to commence on Wednesday at 4:00 p.m.
until Monday at 8:30 a.m. or until 6:00 p.m. if the same is a holiday.
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In Matter of Blanchard v. Blanchard, 304 A.D.2d 1048 (3rd Dept., 2003), the trial
court’s schedule of every other weekend from Friday at 6:00 p.m. until Sunday at 6:00
p.m., with alternating Mondays and Wednesdays one week and Tuesdays and Thursdays
the following week, from 5:00 p.m. to 8:00 p.m. was found inadequate. The Third
Department imposed a schedule of every other "weekend" from Wednesday at the close
of school, or from 3:00 p.m. if school is not in session, through Monday morning at 7:45
a.m., or through Monday evening at 7:00 p.m. if school is not in session; each Thursday,
when not followed by his weekend of custodial access, from the close of school until 8:00
p.m. plus the months of July and August (subject to the mother's custodial access as
hereinafter set forth) commencing July 1st at 9:00 a.m. and ending September 1st at 5:00
p.m. Mom’s summer schedule was every other "weekend" from Friday at 3:00 p.m.
through Monday at 8:30 a.m. commencing July 3, 2003; each Wednesday, when not
followed by her weekend of custodial access, at 3:00 p.m. until 8:00 p.m. Not bad, eh?
In Carey v. Kimball, 15 A.D.3rd 797 (3rd Dept., 2005), the Third Department
upheld a trial court’s award of every Tuesday evening to Wednesday morning, Thursday
evening through Sunday every other week, four weeks in the summer, and every
February and April vacation. The parents here lived in different counties and different
school districts. However, the visitation schedule was not at issue on the appeal.
Compare this with the Third Department decision in Nolan v. Nolan, 104 A.D.3d
1102 (3rd Dept., March 28, 2013) where the father’s midweek overnight access was
eliminated.

Bias
The Third Department has held that an attorney for the child is entitled to be
biased in favor of one parent over the other if that’s the way you see the case. In Hanehan
v. Hanehan, 8 A.D.3d 712, (3rd Dept., 2004) the court held, “We reach a similar
conclusion regarding respondent's critique of the Attorney for the Child’s performance.
The mere fact that the Attorney for the Child did not adopt a position that was favorable
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to respondent does not demonstrate bias. The role of an Attorney for the Child is to be an
advocate for and represent the best interests of the children, not the parents.” Amen.

Attorney for the Child Report
Because it’s important, one cannot forget the Third Department’s admonition in
Weiglhofer v. Weiglhofer, 1 A.D.3d 786 (3rd Dept., 2003): An Attorney for the Child can
make a report to the court of your recommendations, but he or she may include proof or
evidence not before the court.
“Because it appears that Supreme Court ordered and relied on a report from
the law guardian, we take this opportunity to emphasize that a law guardian
is the attorney for the children and not an investigative arm of the court.
While law guardians, as advocates, may make their positions known to the
court orally or in writing (by way of, among other methods, briefs or
summations), presenting reports containing facts which are not part of the
record or making submissions directly to the court ex parte are
inappropriate practices.”
See VanDee v. Bean, 66 A.D.3rd 1253 (3rd Dept., 2009) which held that a report from the
Attorney for the Child is permissible “but such submission should not include
recommendations or information beyond the scope of the testimony.” The Third
department went so far as to remove an Attorney for the Child who submitted an affidavit
of hearsay proof that was not part of the record. Cervera v. Bressler, 50 A.D.3rd 837 (3rd
Dept., 2008).

Weight of Prior Agreement
In modification proceedings, the court has repeatedly reminded us that the weight
afforded custodial agreements incorporated into orders is less than that of a decision after
trial. Norwood v. Capone, 709 NYS2d 270 (3rd Dept., 2005); Carey v. Kimball, 709
NYS2d 276 (3rd Dept., 2005); Crippen v. Keator, 9 A.D. 3d 535 (3rd Dept., 2004). The
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same rule applies to open court stipulations. Redder v. Redder, 17 A.D.3d 10 (3rd Dept.,
2005).

Relocation
The Third Department continues its particularly high standards for relocation,
denying them in the event of a significant interference with the noncustodial parent’s
time with the children. In Rose fka Bailey fka Buck v. Buck, 103 A.D.3d 957 (3rd Dept.,
Valentine’s Day, 2013), the mother had remarried and had a new child. She sought to
relocate to Kentucky where her new husband lived. The new husband had superior
financial circumstances and the mother had offered the father substantial time on all
holidays and in the summer. Not enough, and the Mom was allowed to keep primary
custody only if she stayed within 50 miles of Dad’s home. The Appellate Division
imposed the 50-mile rule. The same day the Third Department decided Scott VV v. Joy
VV, 103 A.D.3d 945 (3rd Dept., Valentine’s Day, 2013). The mother sought to relocate to
California. The father’s visits were supervised twice weekly as there were allegations of
sexually abusing a child from another relationship. Not enough, saith the Third
Department citing, among other things, “no meaningful economic enhancement.” That
must have stuck in the craw of Ms. Rose fka Bailey fka Buck. Interestingly, with only
nine at the time in the Third Department, the four who decided Rose v. Buck were
completely different from the four who decided Scott VV v. Joy VV. Compare this with
the Fourth Department which held in Matter of Saperston v. Holdaway, 93 A.D.3d 1271
(4th Dept., 2012), appeal dismissed 19 N.Y.3d 887 (2012), holding that a mother could
relocate to Brooklyn from Western New York as it was in the child’s best interest and
since there was no prior custody order, the Tropea[1] relocation standards did not apply.
What is interesting with the Saperston case is that the Fourth Department reversed the
trial court’s award of custody to the father and allowed the relocation. It is also curious
that Ms. Holdaway’s Facebook page now prominently displays the child. Although there
was a two-judge dissent, the Court of Appeals declined to step in as the matter was
[1]

87 N.Y.2d 727 (1996)
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remitted for further proceedings and therefore the Fourth Department had not finally
decided the matter. 20 N.Y.3d 1052 (2013) and 11 N.Y.3d 887 (2013). Compare these
with Knight v. Knight, 105 A.D.3d 741 (2nd Dept., 2013) where the Second Department
disallowed relocation to a custodial parent to North Carolina where her fiancée was living
and working. The trend of the Third Department having the highest standard for
relocation goes back several years. In Paul v. Pagnillo, 13 A.D.3d 971 (3rd Dept., 2004),
the Third Department reversed a trial court’s decision to allow a relocation to Mississippi
so the mothers then husband could pursue his career as a herpetologist. While the father
was given significant access by the trial judge, the Third Department held, “True,
respondent's custodial periods post relocation would include all of the child's summer and
school-year vacations as well as four-day weekends, whenever available. Clearly,
however, the proposed relocation would deprive the child of frequent and regular contact
with respondent, ‘a valuable asset in the child's life’ from which the evidence shows he
has benefitted.”
Other cases wherein the Third Department has not allowed a relocation: CookLynch v. Valk, __ A.D.3d __ (3rd Dept., March 5, 2015) disallowing a relocation from
Otsego County to Onondaga county, Gates v. Petosa, __ A.D.3d __ (February, 2015),
disallowing relocation from Greene County to Ulster County, Jones v. Soriano, 117
A.D.3d 1350 (3rd Dept., 20140), disallowing a relocation to Florida, Herman v. Villafane,
9 A.D.3d 525 (3rd Dept., 2004) disallowing a relocation to the Czech Republic; Rutz v.
Carinci 6 A.D.3d 992 (3rd Dept., 2004), disallowing a seventy mile relocation for failure
to seek a similar job in the area and moving in with a married boyfriend. Relocation
allowed: Norwood v. Capone, 709 NYS2d 270 (3rd Dept., 2005), allowing relocation to
Kentucky of a physically abused, emotionally disturbed child.
More recently the Third Department has a trend towards affirming the trial court
in custodial matters, and this extends to allowing relocation matters. Adams v. Robertson,
124 A.D.3rd 946 (3rd Dept., 2015) and Spaulding v. Stewart, 124 A.D.3rd 1111 (3rd Dept.,
2015) allowing relocations to Virginia and the 2014 and 2015 cases above.
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PATERNITY PROCEEDINGS
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THE BASICS
Paternity Proceedings
in New York State
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WHAT IS PATERNITY?
Paternity means that a man is legally the father of a child. As the legal
father, he has both legal rights and duties to his child.

WHEN IS A FATHER THE LEGAL FATHER?


If the mother and father are married when the child is born, even
if they are not married to each other now, the law says the father
is the legal father.
OR



If the mother and the father are not married when the child is born, but
they both sign an Acknowledgment of Paternity form.
OR



If a court issues an order, called an Order of Filiation, after the
mother or the father starts a paternity proceeding.

WHAT IS AN ACKNOWLEDGMENT OF PATERNITY?
When a baby is born to an unmarried woman, the hospital must give the
mother and father (if he is there) the chance to sign an Acknowledgment
of Paternity form. This is a written statement naming the person who is
the father of the child.
Once a man is declared the legal father of a child, he has the right to seek
custody or visitation. He also has the legal obligation to pay child support.
There are agencies that help with safety planning, counseling and
considering the best legal choices.
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WHY WOULD THE FATHER START A PATERNITY PROCEEDING?


To make sure someone else is not known as the father.



To have the right to visit with his child.



To have custody of his child.



To make sure you do not move far away with the child.

An Order of Filiation is an order from a court naming the
child’s father.

WHEN DO I NEED TO GO TO COURT TO GET AN ORDER
OF FILIATION?
If you want the father of your child to pay you child support and you were
never married to him and you do not have an Acknowledgment of Paternity,
you must first have an Order of Filiation (an order naming the child’s
father). Once the Court issues the Order of Filiation, it will automatically
begin a child support case. If you are or were married to the child’s father at
the time of the child’s birth, you do not need to have an Order of Filiation;
instead you should just show the marriage certificate for yourself and the
child’s father.
If you were married to someone else at the time the child was born and your
husband is not the child’s father, you must first have an Order of Filiation if
you want the child’s father to pay you child support.
If you do not want the father of the child to pay you child support, or if you
are receiving cash public assistance for the child, then there is no need to get
an Order of Filiation.
You should know that an Order of Filiation gives the father the right to seek
custody and/or visitation with your child. Be sure to speak with an attorney
if you believe that it would not be safe for you to go to court or if you
believe it would not be safe for you to get an Order of Filiation which could
put you and your child in contact with the father.
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WHEN CAN I START A PATERNITY PROCEEDING?


You can start a paternity proceeding at any time while you are
pregnant and up until the child is 21 years old and supporting
himself/herself.



You can start a paternity proceeding even after your child turns 21
years old IF the father has admitted he is the father in writing, or
IF the father has been paying child support.



You do not need to be 21 years old to start a paternity case.



You can start a paternity case even if the father is dead, but only
under certain circumstances.

WHERE SHOULD I GO TO START A PATERNITY PROCEEDING?
The Family Court is the only court that can make an Order of Filiation.
If you and the father live in the same county, you MUST go to the Family
Court in that county. If you and the father live in different counties, you
can go to the Family Court in either county.

HOW DO I START A PATERNITY PROCEEDING IN
FAMILY COURT?
Go to the petition room of Family Court and a clerk will help you complete
a paternity petition. The paternity petition says who you are, who the child is
and who you believe the father is.
Plan to spend the day there. Family Court is a busy place and you may have
to wait for a long time. To cut down the time you spend in Family Court,
bring the following information with you:


Your name, address and social security number



The name, address and social security number of the father



The child’s name, address and social security number
(if already born)
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The sex of the child (if already born)



The approximate dates of the beginning and end of your
sexual relationship with the father

In Court, you will be the petitioner and the father will be the respondent.
(If the father starts the paternity proceeding, he will be the petitioner and
you will be the respondent.) Sometimes the father is referred to as the
putative father.
Putative father means the Court assumes he is the father until it is
decided whether or not he is the legal father.

HOW DOES THE FATHER FIND OUT THAT I AM STARTING
A PATERNITY PROCEEDING?
The father must be given a summons and a copy of the paternity petition you
filed in court. You get both papers when you file the paternity petition. The
summons tells the father (and you) when and where he must come to Family
Court. The paternity petition tells him what the case is about.

HOW DOES THE FATHER GET SERVED WITH THE
SUMMONS AND PETITION?
The person who delivers (serves) the summons and petition must be
someone who is at least 18 years old, is not part of the case, and can fill out
an Affidavit of Service. This means that you cannot serve the papers; they
must be served by someone else.
The Court will give you the Affidavit of Service form when you file the
paternity petition.
The Affidavit of Service is proof in writing that the papers
were served.
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The father should get the papers at least 8 days before the next court date. If
he asks the Judge for more time, generally the Judge will give it to him and
you will have to come back at a later date.
There are several ways to serve:


By personal service (handing the papers to the father).



By handing the papers to another person who is old enough and
responsible, AND by mailing a second copy of the summons and
petition to the father’s last known home address. The papers can be
served at the father’s place of work or home. If the father is served
this way, the server must identify (by name or physical description)
the person who was given the summons and petition. The server must
write in the date, time and place that the person was given the papers.



If, after 2 or 3 reasonable efforts, service cannot be made, you can ask
the Court to order another kind of service aimed at getting actual
notice to the father.



By sending the papers by certified mail, return receipt requested, to
the father’s last known address. People do not often use this method
because if the father is not home to sign for the mail, or does not go to
the post office to sign for the mail, this kind of service does not work.

IMPORTANT: Remember that you cannot deliver (serve)
the papers to the father yourself.

WHAT HAPPENS THE NEXT TIME I GO TO COURT?
The next time you go to Court is on the date, time and place in the summons
(the return date or hearing date). First, you should let the court officer (or
bailiff) who is standing in front of the courtroom know that you are there.
When both you and the father are there, the court officer will write it down
on his/her list of cases for the day. Your case will then be ready to be called
when the Support Magistrate is ready to see you. Plan to spend at least the
morning, and maybe even the whole day, in court.
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When the court officer calls your name and the father’s name, you and he
will appear in the courtroom before a Support Magistrate.
A Support Magistrate is not a Judge, but the law gives Support
Magistrates the power to decide paternity cases.
Support Magistrates used to be called Hearing Examiners.
The Support Magistrate must tell you and the father about your right
to apply for free legal help if you or the father cannot afford a lawyer.
Although it is helpful to have a lawyer, you may not need one. However,
if the father has a lawyer, it is recommended that you have one as well.
Also, you and the father each have the right to have blood or DNA
tests done.
If the father says he needs time to get a lawyer, the Support Magistrate will
tell you both to come back to court on another day to give the father time to
get a lawyer.
IMPORTANT: It is extremely hard to change an Order of Filiation that
was agreed to by the parties (“done on consent”) later on. So if there is any
doubt or question about who the child’s biological father is, the respondent
(father) should not consent.

WHAT IF THE FATHER DOES NOT SHOW UP WHEN
HE IS SUPPOSED TO?
If you give the Support Magistrate the Affidavit of Service or a receipt
signed by the father, and it shows the Support Magistrate that the father
was served with the papers at least 8 days before the return date, the
Support Magistrate can make an Order of Filiation by default against him.
Sometimes the Support Magistrate will make you serve the father again
before making a default order.
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SHOULD THE RESPONDENT (FATHER) CONSENT TO AN
ORDER OF FILIATION?
Once you and the father are in Court before the Support Magistrate, the
respondent (father) has the choice of agreeing to an Order of Filiation.
Consenting (agreeing) to an Order of Filiation means that both of you agree
that the father really is your child’s biological father, and that neither you
nor the father is requesting blood or DNA tests to prove it.

WHAT IF THE FATHER DENIES THAT THE CHILD IS HIS?
The Support Magistrate will order blood or DNA tests on you, the
putative father and the child. Then the Support Magistrate can send
the case to a Judge.
If the putative father denies that he is the father, and tests are ordered, you
will not have the chance to give evidence or to get an Order of Filiation that
day. The case will be rescheduled (sometimes called “adjourned” or “put
over”) for a later date. If tests are ordered, the next hearing date will be set
for a date after the tests are completed.
If the father is dead, DNA testing may be done on the father’s parents.

HOW DO I GET BLOOD OR DNA TESTS?
The Court will mail you a notice telling you when and where to go for
your test. The father will also receive a notice. When you go to the lab
for the test, bring:


The child



A picture ID



Your Social Security number



Your date of birth



Your child’s date of birth
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You will be asked to sign a paper about whether you or your child has ever
gotten a blood transfusion or bone marrow transplant. If the answer is “yes,”
they will ask when it happened.
The lab will take your picture and fingerprints and also the child’s.
For a blood test, the lab will take a sample of your and the child’s blood.
For a DNA test, the test is taken by wiping the inside of your and your
child’s mouth with a small bit of cotton on a stick. There are no needles.

WHO PAYS FOR THE TEST?
If the Court decides that you or the father cannot pay for the test, the Court
will have the costs paid from public funds. If you can pay, you will have to
pay for the test UNLESS the test shows the putative father is really the
father. If he is the father, he will have to pay for the test.
The Court might order that you and the father share the cost.

WHAT IF THE FATHER DOES NOT SHOW UP FOR
THE TEST?
At the next court date, the Support Magistrate can issue an order of
temporary child support against him.

WHEN DO I GET A CHANCE TO PROVE PATERNITY?
At the next hearing date after the tests are completed.

HOW DO I PROVE PATERNITY?
To make an Order of Filiation, the Support Magistrate must be entirely
satisfied by “clear and convincing evidence” that the respondent (father) is
the biological parent. At the court hearing, you must convince the Support
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Magistrate that the father is the child's biological parent. The Support
Magistrate looks at the evidence, which can include testimony, papers and
DNA test results.
If the respondent (father) takes DNA or blood tests, the results are
considered evidence. If the results show that there is a 95% chance or
higher that he is the father, New York law says he is the father. You do
not have to give or show the Support Magistrate any other evidence.
Then the respondent (father) has the burden of proving he is NOT the father.
It is very hard for the father to convince the Support Magistrate that he is not
really the father because blood and DNA tests are very accurate. If the father
cannot give any evidence, or cannot give enough to convince the Support
Magistrate that he is not the father, the Support Magistrate will issue an
Order of Filiation naming the father as the legal father.

WHAT IF THE TESTS SHOW THAT THERE IS LESS THAN
A 95% CHANCE THE RESPONDENT IS THE FATHER?
You must show the Support Magistrate other evidence that the father
is the real father.

WHAT KIND OF EVIDENCE IS GOOD?
Many different types of evidence may help prove paternity. Here are
some examples:


The father knows the child uses his last name and has not objected,
even though the father has not signed the Acknowledgment of
Paternity, and his name is not on the birth certificate.



The father has treated the child as his own.



The father has helped pay for the child’s expenses.



The father has claimed the child as his own in some other court
proceeding or paper.



The father has told other people the child is his own.
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The father has sent the child presents or cards showing that he treats
the child as his own.

CAN I MAKE THE FATHER TESTIFY IN THE PATERNITY
PROCEEDING?
No. But you can bring in other witnesses to tell the Court what the father
told them about the child.

WHAT IF THE FATHER SAYS I HAD SEX WITH SOMEONE
ELSE AROUND THE TIME I GOT PREGNANT?
He cannot just say that. He must show some other evidence to prove
what he says.

WHAT IF I WAS MARRIED TO SOMEONE ELSE WHEN
THE CHILD WAS BORN?
You and your husband can tell the Support Magistrate that the two of you
did not have sex during the time your child was conceived.
Also, you can present proof that your husband was somewhere away from
you during this time, for example, in the armed forces or in prison.

WHAT IF THE FATHER TAKES THE TESTS BUT DOESN’T
SHOW UP IN COURT AFTER TAKING THE TESTS?
If the test results do not rule him out as a father, the Support Magistrate can
make an Order of Filiation along with an order of child support against him.

WHAT HAPPENS WHEN THE JUDGE DECIDES THE CASE?
If the Support Magistrate decides that the father is not the biological parent,
your case will be dismissed.
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If the Support Magistrate decides that the father is the biological parent, the
Support Magistrate will make an Order of Filiation. The Order of Filiation
must contain the child’s social security number, if available.

GETTING CHILD SUPPORT AFTER A PATERNITY CASE
If the Support Magistrate issues an Order of Filiation, he or she will then
automatically begin a child support case. You do not need to file a separate
child support petition if the Court issues an Order of Filiation at the
conclusion of a paternity case. The Order of Filiation is the legal foundation
for the Court to order the father to pay child support.
For information on child support in New York State, please see The Basics
Series booklet entitled “Getting Child Support in New York State.”
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http://law.jrank.org/pages/24464/Santosky-v-Kramer-Significance.html
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