Make New York Affordable Again
By Michael Lewyn

By contrast, in some cities the only bodies
voting on a zoning change are a citywide
zoning board and/or a city council.9 Second, in New York City, a borough president
also has the right to review a rezoning, thus
creating yet another potential “veto point”
for housing.10 As a result of these policies,
even a noncontroversial rezoning takes
more than six months, twice as long as in
other cities.11 Third, New York’s State Environmental Quality Review Act (SEQRA),12
unlike comparable statutes in all but one
Michael Lewyn
other state,13 requires the creation of an environmental impact statement (EIS) for major
zoning changes.14 Although this requirement need not
What went wrong, and what can be done? This
prevent new housing, it does delay such housing by
article suggests that New York City’s high costs are in
forcing landowners to spend years going through the
part caused by government-induced supply restricEIS process. For example, in 2006 New York City istions, and suggests a variety of pro-housing reforms.
sued an EIS for one large project in Brooklyn;15 a court
ordered the creation of a supplemental EIS in 2012, six
In particular, Part I of the article explains why zonyears later.16
ing may be a major culprit for high housing prices.
Part II discusses possible objections to the argument
How do we know that New York’s strict housing
made in Part I. Part III suggests reforms, and Part IV
policies affect housing prices? First, it appears that as
discusses possible objections to the proposals outlined
zoning has become more stringent, housing construcin Part III.
tion has declined. Both SEQRA and community board
Metropolitan New York City is one of
the most expensive regions in the United
States. Median rent throughout the region (including its suburbs) is $2500 per
month—45% of median household income,
higher than in any other large metropolitan
area.1 Someone paying the national median rent could only rent 398 square feet in
New York, as opposed to 447 square feet in
San Francisco (the second most expensive
market) and 1,111 square feet in Houston.2
Homelessness in New York has increased by
41% since 2007, even though homelessness
declined in the majority of states.3

review were instituted in the 1970s.17

I. Zoning, Zoning, Zoning
Why is New York so expensive? One likely reason
is that there simply not enough housing to go around:
the city’s rental vacancy rate is only 3.4%, well below
the national average of 6.1%.4
Why is there not enough housing to go around?
Zoning limits the amount of housing that can be
placed on a given parcel, thus artificially capping the
number of housing units in a city. For example, Brooklyn’s East New York neighborhood is surrounded
by public transit, yet the neighborhood is zoned for
low-density development.5 Parts of the neighborhood
are zoned exclusively for light industrial and commercial development, thus completely excluding new
housing.6
Admittedly, zoning is virtually universal in the
United States.7 But New York City zoning is unusually restrictive in a variety of ways. First, New York
City has created community boards for neighborhoods; each board has the right to comment upon new
development proposals, thus creating an additional
means for housing opponents to delay new supply.8
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Between 1960 and 1976, the number of new housing units completed per year ranged from just over
14,000 to over 60,000, and exceeded 20,000 in all but
four years.18 In the 41 years since 1976, the number of
new units exceeded 20,000 in only six years (2006-10,
2016-17) and was above 14,000 for only 12 years (1989,
2002, 2004-10, 2015-17).19 Meanwhile, demand for housing has increased: between 2006 and 2014 alone, the
citywide renter population grew by 600,000.20
Second, evidence from other cities suggests that the
absence of housing construction affects prices. A 2004
study by several economists showed that regions with
the highest home price growth tended to have lower
home supply growth.21 Conversely, increased construction eventually leads to higher vacancy rates and lower
prices. For example, in Seattle rents decreased by 1.6%
in 2017 when the city added 8,400 housing units.22 If
New York (which has a population more than 13 times
that of Seattle)23had added as many housing units per
person as Seattle, it would have added roughly 110,000
housing units—more than four times the number New
York actually added in 2017.24
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Third, the gap between construction prices and
housing costs is additional evidence that limited supply affects prices. Construction is a highly competitive
industry, so in low-regulation cities, housing costs are
comparable to construction costs.25 But in Manhattan,
housing costs are triple the construction costs—evidence that some other factor (such as government regulation) is distorting the market.26 It could be argued
that high consumer demand for housing has caused
housing costs to exceed construction costs—but if this
was the case, landowners should have accommodated
that demand by building even more housing as housing costs rose.
In sum, it seems likely that New York’s high rents
are linked to low vacancy rates, and that those low vacancy rates are related to government regulation that
discourages housing construction. And if this is the
case, it logically follows that eliminating those regulations will lead to more housing and lower rents.

II. Counterarguments, or, Does Supply Really
Matter?
Despite the evidence discussed above, some commentators argue that new housing supply will not
reduce rents or housing prices, because (1) developers build housing only for the wealthy, (2) demand
for high-cost cities is essentially infinite, (3) increased
supply will lead to increased land prices, thus raising rents, and (4) increased housing supply increases
demand for housing, thus causing gentrification and
displacement rather than lower housing costs. Each of
these arguments will be addressed in turn.
A. The “Luxury Housing Only” Argument
A New York Times article on rising rents quoted
(without any rebuttal) a housing activist’s statement
that “as long as there are upper-income renters looking
for apartments, there is no incentive to build anything
other than expensive units.”27 This argument does not
justify restrictive zoning for three reasons.
First, the argument assumes that low-cost housing
must be newer housing. But in New York, over 90% of
housing units were built before 2000, and about 99%
were built before 2010.28 Thus, the effect of new housing on the cost of older housing is more relevant to affordability than the cost of new housing.
Common sense dictates that where lots of new
housing is built, demand for older housing will decline, causing such housing to become less expensive.
For example, suppose that a city has 1,000 occupied
units, only 30 of which are vacant. A landowner builds
300 new units, causing the city’s total housing stock to
increase by 30%. Other things being equal, 300 of the
older units will become vacant, causing rents to fall.
This concept is known as “filtering”—as new housing
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is built, older housing “filters” downward to lowerincome renters and buyers.29 So if enough new housing
is built, older housing will become more affordable—no
matter how expensive the new housing is.
But where restrictive zoning limits the supply of
new housing, the overall housing supply is insufficient
to meet demand, causing even older housing to stay
expensive instead of filtering to less affluent renters
and buyers. A study by Stuart Rosenthal of Syracuse
University shows that American rental housing filters
down at a rate of roughly 2.5% a year; that is, the income of an arriving occupant of a one-year-old unit will
be 98% of the income of a new unit’s occupant,30 and
that as a result the inflation-adjusted income of a renter
of a 50-year-old unit will typically be 30% of the income
of a new unit’s occupant.31 The same study shows,
however, that filtering occurs less rapidly in the most
expensive markets: in New England and the Pacific
(where housing prices have increased far more rapidly
than in other regions) filtering occurs at a rate below
2%.32
Second, when the “new housing is for the rich”
argument is used to justify restrictive zoning, it becomes a self-fulfilling prophecy. A lower supply of new
housing means that new housing will also be more
expensive, and thus will be reserved for the most affluent renters. By contrast, in low-cost cities, even new
housing is not particularly expensive For example,
in low-cost Houston, new housing units can rent for
as little as $87533 —far below New York City averages.34 Even in high-cost New York, new housing can be
relatively affordable if it is in a low-demand area. My
search on the real estate website zillow.com found one
Staten Island house that was built in 2019 and yet rents
for only $1250 per month.35 If new non-luxury housing was never economically feasible, these houses and
apartments would not exist; conversely, their existence
suggests that the law of supply and demand is relevant
even in high-cost markets such as New York.
B. The “Insatiable Demand” Argument
It has been argued that the law of supply and demand does not apply to expensive cities such as New
York, because in such cities demand for housing is
virtually unlimited.36 If this argument made sense,
the fastest-growing cities would have the highest
housing prices, since population growth increases
demand for housing. But Table 1 shows otherwise.
Like what you're reading? Visit https://www.nysba.org/
LocalandStateJoin/ to find out more about joining the Local and
State Government Law Section.
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Table 1: Population Growth vs. Housing Price Growth: Most Expensive
Major Metropolitan Areas vs. Fastest Growing Metropolitan Areas37
Median home prices

Percentage population

(in thousands)38

growth, 2000-201439

Most Expensive
San Jose

1100

12.5

San Francisco

860

11.4

Los Angeles

634

7.3

Honolulu

600

13.2

Oxnard

589

12.3

Raleigh

246

55.9

Austin

290

55.5

Las Vegas

266

50.4

Orlando

220

41.2

Charlotte

204

38.6

Fastest Growing

Table 1 shows that the most expensive regions in
fact grew quite slowly, while less expensive regions
grew more rapidly. Thus, exploding demand alone has
not caused the high prices of cities such as New York
and Los Angeles. In fact, all of the expensive regions
grew less rapidly than the U.S. as a whole; the national
population grew by 13.3% between 2000 and 2014,40
more than all of the expensive regions listed above.
Yet New York home prices nearly doubled during this
period, while home prices in fast-growing regions such
as Raleigh and Austin grew by less than 25%.41
It could be argued that income growth rather than
population growth predicts demand. However, New
York’s regional income grew by only 65% between
2000 and 2012; by contrast, income in Raleigh, Austin,
Las Vegas and Orlando grew by between 80% (Las Vegas) and 102% (Austin).42
C. The “Land Prices” Argument
It could be argued that if land is upzoned for
new development, land will become a more attractive
investment and land prices will rise, thus causing increased housing prices.43 This argument is unpersuasive for two reasons.
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First, the argument leads to preposterous results. If
new housing increases prices, prohibiting new housing
lowers prices. And if prohibiting new housing lowers
price, demolishing the existing housing supply would
lower prices even more—obviously an absurd result.
Although no growing city has actually demolished
most of its housing supply, the failure of downzoning in Los Angeles suggests that such a policy would
not reduce rents or home prices. In 1960, the city was
zoned to support 10 million people.44 By contrast,
today the city is zoned for roughly its current population, which means that almost any new construction
will require a rezoning.45 And yet rents, adjusted for
inflation, have risen by 55 percent, while median renter
income has grown by only 13 percent.46 Land prices
also exploded, rising from $86,229 per house in 1984 to
$483,692 in 2014.47 Thus, freezing housing supply does
not lower rents.
Second, the argument is based on the assumption
that a city can create stable, permanent increases in
land prices. But in fact, land prices are quite volatile: in
the New York City metro area, the land price (apparently per house) swung from $99,916 at the end of 1996
to $418,592 at the end of 2006, down to under $225,000
in early 2012, and up to $250,187 in 2014.48
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Third, as a matter of theory, increased land values need not lead to increased rents: if my parcel was
worth $100,000 but now is worth $200,000, I can build
one $200,000 unit on my land—but I can also build
two $100,000 units, or increase the housing supply
by building multiple units costing less than $100,000.
Only zoning limits the number of units that can be
built.
D. What About Displacement?
For decades, neighborhood activists have opposed
new housing on the ground that increased population density will reduce property values.49 But today’s
neighborhood activists are more inventive, arguing
that new housing should be excluded because it might
increase property values. They reason as follows: new
housing will make the neighborhood more popular,
leading to rising rents and even displacement of the
neighborhood’s existing residents.50 For example,
imagine the neighborhood of Slumville, full of decaying but inexpensive apartments. The city rezones the
area to allow landowners to build new, well-maintained buildings. Because the new buildings’ tenants
have more disposable income, new shops and other
amenities arise to serve them, which in turn makes
Slumville more desirable to affluent renters. In turn,
the increased demand for Slumville causes even the
least valuable dwellings to become dramatically more
expensive.
This argument may have some validity within a
neighborhood.51 But citywide, increased demand for
one neighborhood should ordinarily reduce demand
for other areas. For example, suppose that Slumville
is in a city with 1,000 people and two neighborhoods:
Slumville and Richville. If 100 people suddenly move
from Richville to Slumville because of the new apartments, suddenly Richville will have 100 vacant apartments, thus causing Richville rents to fall.
So why have rents increased over time in expensive cities such as New York? Because zoning limits
the supply of apartments even in New York’s versions
of Richville, causing a citywide housing shortage that
inflates rents in all types of neighborhoods. In fact, a
leading exponent of the “displacement” theory implicitly admits as much, complaining that New York rezonings have allowed “for more luxury development
in lower-income neighborhoods of color while limiting
that same type of development in more affluent and predominantly white neighborhoods.”52 When only a few neighborhoods are rezoned for more housing, new housing
floods into those neighborhoods, causing people who
want new housing to move to those neighborhoods. To
put the matter another way, concerns about displacement, when used to justify exclusionary policies, create a vicious circle: regulation leads to limited supply,
which leads to higher rents, which itself leads to displacement, which causes neighborhood activists to opNYSBA Municipal Lawyer | 2019 | Vol. 33 | No. 1

pose new housing based on their fear of displacement,
which in turn creates limited supply and higher rents
and more displacement.
Having said that, rents in New York’s versions of
Richville have not risen as rapidly as in other areas—a
fact which suggests that the law of supply and demand
applies even in the city’s richest areas. For example,
between 2000 and 2012, rents rose by 76.1% in Greenpoint/ Wiliamsburg (one of New York’s most rapidly
gentrifying neighborhoods) 53 but increased by only
7.3% in the Upper East Side.54 So it seems likely that if
housing supply increased sufficiently citywide, rents
would fall in many neighborhoods.

III. What to Do About It?
A. The Status Quo Isn’t Good Enough
New York’s current mayor, Bill de Blasio, has
sought to expand housing supply through piecemeal
rezonings of about a dozen neighborhoods.55 Some of
these rezonings may be either very modest or never occur at all. In fact, the city appears to have decided not
to rezone at least one neighborhood.56
It seems unlikely that neighborhood-by-neighborhood upzoning will produce a large number of housing units, for the simple reason that piecemeal zoning
changes create a collective action problem: even though
it is rational for the city as a whole to increase housing supply, it is not always rational for an individual
neighborhood’s residents to agree to such changes. This
is the case for two reasons. First, current residents of a
neighborhood (if they are homeowners) have no reason
to favor lower housing prices If they are homeowners,
lower home prices and rents are a blow to their wallets. Second, even renters do not benefit if only a few
neighborhoods are rezoned to allow new housing. In
this situation, their neighborhood suffers the negative
effects (if any) of new population,57 but because the expanded supply may not be significant enough to reduce
citywide rents, current tenants might not get the positive benefit of lower rent. In fact, rents might increase if
the new housing makes the neighborhood more popular, thus increasing demand.58
To prevent the latter result, I favor a citywide remedy to the housing shortage. The most aggressive (and
thus helpful) remedy would be for the New York state
legislature to simply eliminate New York City’s power
to limit new housing. The statute might say something
like this: notwithstanding New York’s zoning enabling
act,59 cities with over one million people (that is, New
York City) may not limit the type or density of housing
in any area zoned for any housing at all. This statute
would allow the city to use zoning to protect residents
from non-residential nuisance industries, but would
forbid zoning that limits the housing supply.60 And
because new housing would generally not require a re25

zoning, laws that create obstacles to rezoning (such as
SEQRA) would no longer be relevant. For the reasons
stated above,61 the link between housing supply and
rents appears to be strong enough that such a largescale upzoning is likely to increase housing supply and
thus stabilize rents and home prices. Because the city
and its suburbs compete in the same housing market,
the legislature might also wish to include suburban
counties as well.
A more modest alternative would be for the city
to bribe neighborhood activists into tolerating new development. For example, New York City could enact
an ordinance providing that when the city allows a
large amount of new housing in a neighborhood, some
percentage of the property taxes generated by the new
development could be given to the neighborhood’s
homeowners in the form of property tax rebates.62
However, such rebates might not be large enough to
discourage neighborhood opposition: homeowners’
fears of change might outweigh their desire for tax
benefits.63
Opponents of such proposals might argue that
even if allowing so much new housing would reduce
rents, it is nevertheless undesirable because large
amounts of new housing (1) increase traffic and otherwise burden neighborhood infrastructure, (2) alter
neighborhood character and (3) undermine homeowners’ reliance interest in the status quo.

B. Traffic and Infrastructure
A common argument against new housing is that
adding people to a neighborhood increases traffic congestion and otherwise burdens neighborhood infrastructure such as schools and public transit.64
But this argument is a “beggar thy neighbor” argument. If new residents strain the infrastructure of New
York City, new residents will also strain the infrastructure of its suburbs (or to another city). So if restrictive
zoning causes 10,000 people to relocate to a suburb
instead of to a city, such sprawl does not eliminate the
social harm caused by school overcrowding or traffic
congestion: instead, the harm is merely shifted from
city to suburb.
In fact, when regulation limits housing supply in
cities, regionwide traffic congestion may actually increase. Suburbs are generally more automobile-dependent than cities.65 If high rents shift population from
walkable cities to automobile-dependent suburbs, the
overall amount of societal driving will increase; people
who might not even own a car if they lived in New
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York City might be forced to drive tens of thousands of
miles per year if they moved to suburbia.
C. Neighborhood Character
It could be argued that restrictive zoning is necessary to prevent new housing from changing a neighborhood’s existing character.66 In fact, if urban zoning
causes new housing to shift from developed cities to
undeveloped suburbs, the latter area’s character will
change far more radically than the character of a more
urban site: for example, a 200-home subdivision will
change a cornfield more than it would change a neighborhood full of houses and apartment buildings.
Moreover, when urban housing costs increase, this
too changes neighborhood character, as people who
could have afforded a neighborhood in 1990 cannot
afford it today. Thus, “neighborhood character” is an
argument against, rather than for, the current zoning
regime.
D. Reliance
It could be argued that homeowners should have
veto power over new housing because they purchased
houses in reliance on the status quo.67 This argument is
unpersuasive, for three reasons. First, it rests on a circular chain of logic: zoning rules freeze existing neighborhood densities, causing neighborhood reliance on those
rules, which in turn justifies government’s retention of
the very same rules. But if a city abolished the rules, the
reliance would end, thus eliminating the justification
for the reliance argument.
Second, the argument proves too much. If homeowners rely on a neighborhood’s existing environment,
that reliance includes not only existing densities, but
existing public facilities such as a neighborhood public
library. But does that mean cities should never be allowed to close libraries or change library hours? Homeowners might also rely on a neighborhood’s existing
racial or religious composition. But does that mean that
people who differ from a neighborhood’s current residents in these respects should never be allowed into the
neighborhood? To state such an argument is to refute
it.
Third, discouraging new housing in already settled
neighborhoods leads to absurd results. Compact urban
neighborhoods by definition have many residents—
residents who can credibly claim that they have relied
on the status quo. By contrast, undeveloped parcels of
rural and suburban land have far fewer neighbors. So
if zoning policy is designed to protect the sensibilities
of neighborhoods’ existing residents, this means that
almost no new housing can be built in most of New
York City, while lots of new housing should be built in
semirural suburbs. But suburban sprawl creates a variety of negative consequences. As noted above, suburbs
tend to be more automobile-dependent than cities.68 So
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if most new housing is built in suburbia, auto use will
increase, causing increased congestion and pollution.
Suburban growth also creates environmental harms
unrelated to air pollution. For example, as farmland
and forests are turned into suburbia, wetlands are
destroyed to create suburban houses and businesses.
Suburban growth causes 51% of U.S. wetland losses.69
Because wetlands include 50% of the animals and 33%
of the plant species listed as endangered or threatened
by the U.S. government,70 suburban growth endangers these species by turning wildlife habitat into new
subdivisions.
And if jobs follow homes to these automobiledependent suburbs, nondrivers are deprived of access
to jobs. Even in the transit-friendly New York City
region, the average commuter can reach only 36% of
suburban jobs by public transit within 90 minutes.71
Because lower-income workers are often unable to afford vehicles,72 this externality is especially harmful to
the poor.
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