I‘}AH :‘,;‘7_" IH N

% W 18] B 9~ 23

dd
L L

Ak 2278 F 6 R

§ ; Overview of Anti-Monopoly Issues
= in Company Business

4] KA
s ra George Wang, Partner

. 2017-03
) JUNHE | B2 72T E %5 5r




T B EAEF LN 2BTATA

Monopoly Behaviors Prohibited by PRC Law
&

R 7 B i HUA

Anti-Monopoly Enforcement Agencies

2017/3/3



# ¥ 4T 4/ Prohibited Monopoly Behaviors

o ZWHL (@S5 He)

Monopoly Agreements (Horizontal and Vertical)

© BT K BCHAL

Abuse of Dominant Market Position

© HER. RAIEFARGZEL R
Concentration of Undertakings with Effect of Excluding or Restraining
Competition

o ATE M
Administrative Monopoly
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Structure and Duties of Chinese AMEAS

Anti-Monopoly Commission of State Council

Research and draft relevant regulations; launch investigations and assessments on market
competition status and release relevant reports; draft and release guidelines; coordinate
administrative enforcement of AML, etc.

—> NDRC: Department of Pricing Supervision
Investigate and penalize price related monopoly conducts.

—> SAIC: Anti-Monopoly and Anti-Unfair Competition Enforcement Bureau

Investigate and penalize monopoly conducts not related to price and
administrative monopoly.

—> MOFCOM: Anti-Monopoly Bureau
Review and approve concentration of undertakings.
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Horizontal Monopoly Agreement
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Types of Prohibited Horizontal Monopoly Agreement

1. XA R LB A
Fix or change product price;

2. WRABABWETSTBERLHERE;
Limit the production quantity of products or the sales quantity of products;

3. AHETHRERHHARET H;
Divide sales market or raw material procurement market;

4. TRAEIG EFHEAR. B EIA RA TF LI EAR #7175
Limit the purchase of new technologies and new equipment or limit the development of new
technologies and new products;

5. KRAMHF
Collectively boycott transactions; and

6. 51T R 22 W7 ik MUY A 2 69 H A AR gt
Other horizontal monopoly agreements as determined by the anti-monopoly law enforcement
agency of the State Councill.
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Punishments T

3T F 2B (R e ), RIE KR ZEBTEY |, PRI T A5 4
For monopoly agreements (horizontal & vertical), AML empowers AMEAS to order:

1. AFakik AT A,
cessation of unlawful conduct;
2. BOKEE EPTAT,
confiscation of illegal gains;
3. XALEL—FEHEHFHTH»I—UALEFESZITATNI R
a fine between 1% and 10% of the sales amount for the previous year.

%K A A AH A A PO R E BB, TR R R AT (FREKX) .

An undertaking who reports to AMEA about its monopoly agreement and submits important evidence
may be mitigated or exempted from punishment (leniency).

) R SRR WA, T AL A+ 77 LA T 3 K

Undertakings who have not yet implemented the monopoly agreement can be fined for no more than
RMB 500,000.
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@
Leniency and Relevant Penalty — Auto Parts Case ™«

AFFMR(2014) (F4R) - 2014484204, NS 711/\1L75¢3x" EE A R

HAIT NS, £ B RKFITZREHE, ZHABRBNKE, % RERAEZFHNAEZE L,
BB KA ED HFART12.351C To
The auto parts case (2014) (Cartel) — On August 20, 2014, NDRC announced its

punishments against 8 Japanese automobile parts manufacturers, which organized discussions in
Japan and negotiated a price cartel for automobile parts. NDRC issued penalties totaling RMB
1.235 billion against these 8 undertakings.

0%

4%

6%

8%

2017/3/3

FAEF (FAEKR): B 2 (“F— R EZFHIREZ LB VA X F IR E B )
No penalty (leniency granted): Hitachi (for “being the first to report, on its own initiative, the
relevant information on reaching monopoly agreements and providing important evidence”)

E—S B4 B (R EFHIME B REWT VR X LSRR E 2R )
4% of the sales amount for the previous year: Denso (for “being the second to report, on its own
initiative, the relevant information and providing important evidence)

E—FHERG6% K. FARMERL CRBHL—F R
6% of the sales amount for the previous year: Yazaki, Furukawa and Sumitomo (for “being
involved in the agreement for only one product”)

E—FHEHN8Y EE. ZR NS (AL AFRALEERT)
8% of the sales amount for the previous year: Aisan, Mitsubishi Electrics and Mitsuba (for “being
involved in the agreement for two or more products”) 7
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Leniency and Relevant Penalty (Cont’d) — The Bearing Case

HAE(2014) (F4R) - BRAAKET2014458 A20 B A5 w R KAk, EAIEH
KAe LR R B TR, R EMHX SR E T ZeGaREN T4 RN BT
Fatd o HEBXEIZE, LT HEMNTA

The bearing case (2014) (Cartel) - NDRC announced its punishments against 4 bearing
manufacturers which organized conferences in Japan and Shanghali, discussing strategy, timing
and range to raise bearing product prices in Asia and China market. They executed price lifting
plans in accordance with such discussion.

0% @ A& (FREK): KoM (P —F 2 RS &R LGB £ 15 L F AT BB )
No penalty (leniency granted): Nachi (for “being the first to report, on its own initiative, the relevant
information on reaching monopoly agreements and providing important evidence”)

4% E—FHEHNAY T (B R EFHREA R FFR T BOF BT PR IR A R K
")
4% of the sales amount for the previous year: Seiko (for “being the second to report, on its own
initiative, the relevant information and providing all evidence and sales data relating to the Chinese

market”)

6% ., ‘ g
AR 9650 NTNA 3] (“20064-9 A Bk T AT R a2 8 4 S B i 2§35 230 )
6% of the sales amount for the previous year: NTN (for “withdrawing from the meetings for Asian
studies in Sept. 2006 but continuing to participate in the Chinese export market meetings”)

8%

kAR 890 B KA (RIXNE AN PETHE FE e Fgail” )
2017/3/3 8% of the sales amount for the previous year: JTEKT (for “having specifically proposed to conven8
export market meetings with respect to the Chinese market™)



Horizontal Monopoly Agreement

EX >0

Cases Study|

R @mRE
LED Case
2013

B4LG. =2 AN KRS @A LT B L RE
EMNA B AR @ TR, FFHAT T Z e

Six LED manufacturers, including LG and Samsung,
reached a horizontal agreement on price fixing and
performed the agreement

A ENHAHARTIS3MC (F: ZEMHF
ey AL E A AR )

NDRC fine: totaling RMB 353 million (note:
NDRC applied the PRC Price Lawn its
punishment decision on this case)

LEHEAEMBZRBHEH
Three dealers of Chrysler in
Shanghai

2014

B IR AT PATH A — FIIR B4 & LR ¥
« JEEP. Dodge & i Z 4 4 54 Fo #4569 3L
Held meetings and executed an agreement on unifying
the maintenance and repair prices charged by the
dealers in the same city for Chrysler, JEEP and Dodge

BB KA AR T 2147
NDRC fine: totaling RMB 2.14 million

L AE R H A
AR SE
Automobile Insurance
(Zhejiang & Hubei)

A TR AT 2B AT A, B ZTF 4 A9
Eie R ¥, BRETHDRLE—ALERRET 4
% BAREAT LA B AT L2, X0 T 5;
(Zhejiang) Insurance Association arranged industrial
meeting to fix prices among competitors, and

AL KRB A A5 83 e L ML
T, FEAAT AT K507 Uy M E: T
By AT k23 411677 U

(Zhejiang) NDRC fine: RMB 110 million
against participating companies, and RMB

2014 & 2016 negotiated agent’s fee for commercial automobile 500,000 against Zhejiang Insurance Association;
insurance in accordance with market share; (Hubei) (Hubei) AIC: 200,000 RMB against Hubei
Insurance Association arranged industrial meeting to Insurance Association
divide market.

ARBRERDBEGFHES L | @48 KRB RUREENONTRENYER | LKENHEHARTAL0TML

KEME LB R 18 A Ak 3K PR A 1) 2B B PR E EAT B AR NDRC fine: totaling RMB 407 million

RoRo Cargo Shipping
Cartel

2015

Eight roro cargo companies, including NYK and Eukor,
reached price monopoly agreements (by conducting

bid rigging behaviors) in providing international
rolling goods ocean transportation
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Information Exchange and Concerted Practice ™

B AT Ak, AT B R W ik A R LT Rt 4 b 18] 4942 & AT A AT A AR 49 TR
#lo 2T FH MY BMAE 7 EFRE LR FHEA LG HE, TRASRA I
APAERARHRATANEZR . RFEBDRAKEAR LR L E T E A 6948 5
EAL, HFARIE T 5 B A sk AR AT A VT A A R R 2 BT FIAT A

Up to date, the PRC Anti-Monopoly Law and relevant regulations do not set out specific
requirements on information exchange among undertakings. However, information exchange
among competitors involving sensitive information such as price, production volume and business
plans may be an important factor in triggering investigations and in determining concerted
practices. According to relevant provisions promulgated by the NDRC and the SAIC, the
authorities will determine whether there exists any concerted practice based on relevant factors.

“YrFI4T A7 #9iA £ H & Factors for determining “concerted practices™:
 f7A8—Zk Consistency in practice;

o ZEIE% R E4E B %7 Communication of intention or information;
s —ZUM ) 522 R K Reasonable explanation of consistency;

o WP LEMIEFIKIUTF G T AT L L Market structure/competition status/changes in
market/industry status.

2017/3/3 10
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Concerted Practice Case o

BRNEFZEADRATARLTR: LALCRA TR M KEWHH S R B L2E R
201647278 , BFKIBFRAILEA LSRG R A 2B BUCRRIEAE R AT, 5T
% W R R LA RN A SIS ZB A L BATRAT . FME B R AAL
L B, BAL T FAABRS, SFEABLENZEIRY, ARNYEE. TE
Aof B kg b, LRIRT & E A 8] B — B (A 8] 9 B R34 fe248, i
BRMLOH, AAEETIBLR DI ANRBE LA P, R 48 25 %
FANF W) E9A8 ATy, B U —JF #AT AT o

The First Concerted Practice Case: Boycott and Price Cartel Case regarding Estazolam
Raw Materials and Pills: On July 27, 2016, the NDRC issued a decision in the Estazolam Raw
Materials and Pills case involving a price cartel and boycott action concluded by two other
undertakings through a horizontal monopoly agreement. Chang Zhou No.4 Pharmaceutical Ltd.
did not participate in such horizontal agreement, but was fined for its concerted practice, because
(i) it engaged in the previous communication with the other undertakings; and (ii) its rhythm in
adjusting product price and supply strategy suggested a pattern similar to the horizontal
monopoly agreement reached by the two other pharmaceutical undertakings (the other two
companies raised their prices by 300% and 200% respectively, while Chang Zhou No. 4
Pharmaceutical Ltd. raised its price by 160%, and the above boycotting all happened within 6
months and price adjustments all happened in 1 month).

2017/3/3 11
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Vertical Monopoly Agreement
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o

Types of Prohibited Vertical Monopoly Agreement o

Yo 2w AR ), REEEEEXGANSA (RS B4
BT ) Z G BERR . TRA SE S, R S E LR RIAT A . et
The term “vertical monopoly agreement” refers to an agreement, decision or
other concerted practice between an undertaking and its counterparty (e.g.,
customers, distributors and suppliers) to exclude and restrain competition,
including:

1. B RGEZAREN LGN CHEMER R X “RPF);
Fixing a product’s resale price to a third party (“resale price fixing” or “RPF”);

2. TR &) 5 Z AT 56 RACH A (“FRAKRPM);

Maintaining a product’s minimum resale price to a third party (“minimum RPM”);

3. W E R Z W Pk AU A E 6 H A SN 8 T L
Other vertical agreements determined by Chinese
anti-monopoly enforcement agencies.

13
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Punishments and Cases e

B E A 8y 22 B PRG0S HAR B 2 BT P NAR B, &4 SRR
The punishments against vertical monopoly agreements are same as those against horizontal
monopoly agreements, including the leniency program.

FIE: 2015554 A23 8, A YH Ak A WARRALHT- FOuAE & A TR 8] 38 3T W1
2 Kifike oA BT EHA 2L N, REZHFAERE XRAERFSEEF 0 RKHEE
WA, HR CRZBEY , fFd T 2 o 8 AR T 350 A3 2 A9 437 o

The Mercedes-Benz Case: On April 23, 2015, Jiangsu Price Bureau determined that Mercedes-
Benz restricted minimum resale prices for its E-class and S-class sedans in different areas in
Jiangsu Province by phone calls, verbal notices and distributor meetings, which violated the
AML. The Bureau fined Mercedes-Benz RMB 350 million.

LAE A E: 20165512 A198 , L& o0 Ak € LiAE R A48 A TR 8] £ 540 A
EidfeP, MAEHRNAELS LERRZHEHARTEH “REMFE AL SR
A W E R F S, BR CREWEY , TR LAE R AR E A TR Y
AR T 2.01742 7030 #69 Z 57 o

The SGM Case: On December 19, 2016, Shanghai Price Bureau determined that Shanghai
General Motors (“SGM”), in distribution of products, allowed its sales department to reach and
execute a monopoly agreement with distributors to control the minimum resale prices of its
automobile products to third parties. The Bureau fined SGM RMB 201.7 million.

2017/3/3 14
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Medtronic
Case

2016

B R W Es. 2R EF T X, A SAEFA
BRI, FREAR K EJT ST S 5B N4 RAFNAE
Fo 2| B [ 69 RAKEH & Ak

Reached monopoly agreements with its counterparties through
distribution  agreements, email notifications and verbal
communications for the purpose of setting lower limits on resale
prices, bidding prices and minimum resale prices to hospitals

B H E T REBAT T = etk NIF M. B4 24
RARD AR = S 36, LM A& 22 B 133

Enforced such monopoly agreements by issuing price lists for the
whole distribution process, implementing internal assessment and
revoking distributor’s products whose bidding prices were lower
than the prices set by Medtronic.

RGN G A48 B A S Aodl B KR FRA& B4 £ 5 0 i = o 89
e, t—F R e M A& 22 B P89 S5 28 R

Adopted other vertical control measures against distributors to
strengthen the effect of the above price monopoly agreements, such
as restrictions on target customers and sales regions, as well as
restrictions on distribution of competing products.

B3] A
&, 11.18542 7%,

NDRC fine:

RMB
118.5 million

15




Vertical Monopoly Agreement

| B4t 47

Other Cases

FEE P ARRE
Maotai and Wuliangye

HAENK YR (RPM) 4754, stid HUAKM4E & 248 B 34T &

w
3]

Minimum resale price maintenance, punishing distributors

BB Z R AN AR T2.47T1L
70 Fa 2.0212 7T
NDRC fine: RMB 247 million

2013 whose resale prices were lower than the prices set by the | & 202 million respectively
manufacturer
Vikr £ AT, ERE. SEE. R SHEZ(EFMRIL). BX | AEEETLT ART6.691C

Milk powder case

2013

ARFHEMELIFATH
RPM involving Biostime, Mead Johnson, Dumex, Abbott, Friso,
etc.

7T
NDRC fine: RMB 669 million
in total

Contact lens and frame
glasses lens case
R IREAERRERA £

WAL R &M A HERFREZEZHT RKEEMN
AT A

Involving Essilor, Nikkon, Hoya, Johnson & Jonson, Bausch &
Lomb, etc., setting minimum resale prices for distributors

AN Z AR 11,9005
NDRC fine: RMB 19 million

2014
HRRE LGN LB £ BEREEHE. M REETHHEFEENR. 524H | AkENHART1,234.80%
Haier case BAT AR 2 RG24 i, 1B Z45 5 2L 3 2. 7

3 B R EL B BAE R AR 4B LA E S T R 2 T £ | NDRC fine: RMB 12.3480
2016 WL million

Released sales policy, market order management and distributors
agreement with terms of setting minimum resale price against
distributors. Punishing distributors whose resale prices were
lower than the prices set by Haier, including cash penalty,
ceasing supply or terminating cooperation

10
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Abuse of Dominant Market Position
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Presumed Dominant Market Position e

e & B T X EHAL ) I
An undertaking may be presumed to be in a dominant market position, if:

—NZEH LML THE T HALE 52—,
the undertaking holds a market share of one half or above;

) NZEFJA AT R T H R AR =52 =,

the aggregate market share of it and another undertaking accounts for two
thirds or above; or

‘ EANGEHFLEMETHETHNR G TEIN G HZ =,
the aggregate market share of it and another two undertakings accounts for

three fourths or above.

HlaARARENEY, AP ANEEZTIHINAFRL T —8, R BiEx

W%?%ﬂﬁﬁ%im%uo
In the latter two cases, if any one of those undertakings holds a market share of less

than one tenth, that undertaking shall not be presumed to be in a dominant market
position.

2017/3/3 18
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Prohibited Abuse of Dominant Market Position Ju::l:s

1. AT 09 S M4 E R T E VAR T8I £ 7 o

Selling goods at an unfairly high price or purchasing goods at an unfairly low price;

2. AR E LY, YUK T ARAGNAELEE B o

Selling goods at prices below cost without any justification;

3. AAFEL Y, ELEX AT AZITRY;

Refusing to trade with relevant counterparties without any justification;

4. FAEL Y, REXHHAFARESERATISREREELEENETHEHITRY;
Requiring its counterparties to deal only with it or its designated undertakings without any
justification;

5. XA ELSBHBER L, RHE LK NI LR A6 G &,

Tying any goods or imposing any other unreasonable terms and conditions in relation to a
transaction without any justification;

6. AAE L d, AR 6 T H AT ALE TS NHF LD S ERATE A R
Discriminating between equivalent counterparties in respect of transaction conditions (e.g., price)
without any justification;

7. ¥ B R BT PUE M A G AR T I EHALAT A .

Other abuse of dominant market position determined by Chinese anti-monopoly enforcement
agencies.

19
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Penalty JUNHe

AT R T X EMATAT A, B T A4
In case of abuse of dominant market position, the enforcement authorities
may order:

1. 42akiF kAT A
cessation of unlawful conduct;

2. HMEEIA
confiscation of illegal gains;

3. {Ar—FEHEFEIZ—ULEBEHSZTATHNTH,
a fine between 1% and 10% of the sales amount for the previous year.

$§ aikam
oot

2017/3/3
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Abuse of Dominant Market Position

|2 3 K4

Case Study]|

HiEE S i8N 8) LA R EARE L T EFFTT TG L BHAL, @I NN FAFTE, (b)EL&KREL
Qualcomm ZEAHFTE, XAALLSEHBEELRATELELTAFT; CERFEHHEFTRMNEGEEM,,

Qualcomm possessed a dominant market position in the market of SEPs for code division multiple access and abused its
&3 dominant market position by (a) charging unfairly excessive patent royalties by using the wholesale net selling price of
NDRC the device as its royalty base; (b) tying non-SEPs for wireless communication to SEPs without justification; and (c)

attaching unreasonable terms in baseband chip sales.
2015

1 AR 1 60.8812 7T

Fine of RMB 6.088 billion
Tetra Pak FEH/AEEETH. BRRST HA £ RN AMAE iz, @38 E, RAMRHARELE B 5L F5F41E.
FIRE KA HE Rt EI AR W E B AR e ST AT A, HERL TRFISE

Tetra Pak possessed dominant market positions in relevant equipment, tech-support and packaging paper markets, and
BXLAA abused such market power by means of tying sales, limiting the cooperation between its raw material suppliers and its
SAIC competitors, implementing loyal discount mechanisms such as retrospective accumulative sales discount and

procurement target discount, for the purpose and having the outcome of restraining and excluding competition.
2016

S E—FEAEHT%, AR T6.681CT

Fine of 7% of the sales amount for the previous year, i.e., RMB 668 million
& 3 K I E B T20135F ks, #LE AT AANFWindows 7 4A=Office. I 2%, A B FHHFaI4EZ 8,
Microsoft AR R B RN, BE AU R RS P AAGT R £BTAE, 201457280 A8H6H L& & AtE

RERETHHKAELERLEANEANDAT, 201655158, THEHRA A NE, RTHIEF AT —%
BXIAR R EBTAE, it AT ARERENETHIEF TR E K F A Kb R X R 5T ABEAT R 2 W7 98] 2] F=
SAIC BRI ZEBLA

The SAIC launched an AML investigation against Microsoft due to its failure to fully disclose the sales information
Ongoing related to the Windows operating system, browser, media-player and Office software, including issues of compatibility,

tying sales and document verification system. SAIC questioned the senior management of Microsoft in 2013, and dawn-
raided several Microsoft China offices on July 28, 2014 and August 6, 2014. On January 5, 2016, SAIC announced that
the AML investigation against Microsoft would roll on, requiring further inquiries and explanations from Micrésbft, as
key evidence was said to be found in previous dawn-raid action.




B WA & LA

Recent Trend of Anti-Monopoly Investigation
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Recent Trend of Anti-Monopoly Investigation

1. ZEWMISEIAAT I ITH) R, AR EZL L E 5658w
T, ETEOEIKRZEH KRB TIFEXER,;
The authorities have become much more active in various industries. An overall
anti-monopoly strategy for China becomes essential for those companies who
want to do business in the Chinese market.

2. MMOAZ AT L OLE: AFETL. BEiHRRE L, BT SRR EL
VARAT Ak 45
The industries targeted by the recent investigations include IT and the
manufacturing of automobiles, consumer goods, and electronic products.

3. WHMAPEZ M) LUATA R @iE; MwEE L Ke 2B B X
BLMAL ; Bl BT I T A @A ey 2 B W pUR A (4o FILE);
The types of monopoly conducts targeted by the recent investigations include
horizontal monopoly agreements, vertical monopoly agreements, and abuse of
dominant position; and mixture of horizontal and vertical monopoly agreements
(e.g., the Mercedes-Benz case).

2017/3/3 23
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Recent Trend of Anti-Monopoly Investigation (Cont’d) "

4. TTHERA R 2B AE AT 26 AT AT RIS adE: B, #5. ERE
W TN B, B2 AEERRHFREREE;
The hot industries/businesses that may be targeted in future anti-monopoly
Investigations include medicine/pharmaceuticals, medical devices, aviation,
household chemicals, telecommunications, automobile parts and online retail.

5. EZEMMME T K “HERALE” v FEE, L2 TEEAGEH T,
B, e TES —Bt AR IR 2w E MRS ZENMAEETER, K
B BT R ATES Sl AR R
The authorities tend to expand the scope of “leniency”, even in some cases
involving vertical monopoly agreements. Therefore, it is quite important to know
how to identify anti-monopoly concerns in the first instance and how to cooperate
with the authorities so as to secure the exemption/reduction of fines.

6. H#HEMPTA, TEVMEFTHEZLSARBEGAE, FRERAMAE R EZEM
M —HEREEZAE A
Based on our experience, the authorities are eager to participate in global
investigations and to play a significant role, similar to their counterparts in other

jurisdictions.
24
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George Wang

LN
BT F 5 (L& AT)
Partner, JunHe Shanghai

Tel: (86-21) 22086243
Email: wangz@junhe.com
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