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30 Misc.3d 1210(A)
Unreported Disposition
(The decision of the Court is referenced in a table in
the New York Supplement.)
Supreme Court, Kings County, New York.
Sandy CLAUDE, Plaintiff,
v.
Deloris Johnson ELGAMMAL, Maric Capital
Corp., William D. Goodman, Crystal Coleman,
Patrick Mullins, Joon Asset Management Corp.,
Montego Capital Inc., Sean D. Hudson, Victor
Guevara, Robert Fuller, Structure Appraisal
Services, Rosalie Osias, Yolanda A. Corion, Wells
Fargo Bank N.A., A
Abstract Inc., Defendants.
No. 27412/08.
|
Jan. 14, 2011.
Attorneys and Law Firms
Victor M. Wilson, Esq., for plaintiff.
Deloris Johnson ElGammal, pro se.
No other parties appeared on the motion.

amount of the mortgage, with the damaging result, among
other things, that he paid $740,000 for property worth
only $520,000.
With a Decision and Order dated August 18, 2009, this
Court dismissed the Verified Complaint as against eight
of the named defendants, and dismissed certain alleged
causes of action against defendant Deloris Johnson
ElGammal. The remaining defendants in addition to Ms.
ElGammal are Crystal Coleman, Sean D. Hudson, Victor
Guevara, Robert Fuller, Structure Appraisal Services,
Yolanda A. Corion, and A
Abstract Inc. The Court rejected defendant
ElGammal’s contention that the Ninth Cause of Action
for legal malpractice “fails to state a cause of action” (see
CPLR 3211[a][7].)
Defendant ElGammal now moves pursuant to CPLR 3212
for summary dismissal of the Verified Complaint. The
accompanying Affidavit of Service asserts service by mail
on Plaintiff’s counsel and defendant Victor Guevara.
There is no reference in the Affidavit of Service to the
other six remaining defendants, and no explanation in
defendant ElGammal’s Affidavit in Support of Summary
Judgment Motion to Dismiss (“Affidavit in Support”) for
the absence of service on the other defendants.
In any event, defendant ElGammal fails to establish prima
facie that she is entitled as a matter of law to dismissal of
Plaintiff’s cause of action for legal malpractice.

Opinion
JACK M. BATTAGLIA, J.
*1 Plaintiff Sandy Claude was represented by Victor M.
Wilson, Esq. Defendant Deloris Johnson ElGammal was
self-represented. No other parties appeared on the motion.
The Verified Complaint of plaintiff Sandy Claude
purported to allege 14 causes of action against 15 named
defendants for, variously, breach of contract, fraud,
negligent misrepresentation, “aiding and abetting fraud,”
“conspiracy to defraud,” legal malpractice, and violation
of General Business Law § 349. The allegations relate to
Plaintiff’s purchase of real property at 272 Sumpter
Street,
Brooklyn:
generally,
that
various
misrepresentations were made to him regarding the value
and condition of the property, the purchase price, and the

The Ninth Cause of Action in Plaintiff’s Verified
Complaint, which he personally verified, alleges an
attorney-client relationship in connection with his
purchase of 272 Sumpter Street, and further:
“Defendant Elgammal [sic ], owing a duty to Plaintiff as
his attorney, was negligent in her dealings and
representation of Plaintiff, in that she, for example, failed
to advise Plaintiff of the various misrepresentations and
frauds of the other various defendants, failed to apprise
Plaintiff of the risks he faced in purchasing real property
from bogus seller(s) without legal title to said property,
failed to advise Plaintiff of his legal rights and options,
failed to bring to Plaintiffs attention any obvious
irregularities in his purchase and closing of the property,
and failed to inform Plaintiff of his right to obtain an
attorney of his choosing since she claimed to have been
hired at the last minute to represent Plaintiff. Defendant
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ElGammal had no contact with Plaintiff prior to the
closing of the property and offered absolutely no advice
to Plaintiff at closing, other than to direct Plaintiff to sign
the necessary forms to complete the purchase of the
property.” (Verified Complaint ¶ 77.)
*2 Defendant appropriately recognizes the elements of a
legal malpractice cause of action (Affidavit in Support ¶
4.)
“To recover damages for legal malpractice, a plaintiff
must prove that the attorney failed to exercise that degree
of care, skill, and diligence commonly possessed and
exercised by a member of the legal community ... In
addition, the plaintiff must establish that the attorney’s
negligence was a proximate cause of the loss sustained,
that the plaintiff incurred actual damages as a result of the
attorney’s actions or inaction, and that but for the
attorney’s negligence, the plaintiff ... would not have
sustained any damages.” (Bauza v. Livington, 40 AD3d
791, 792–93 [2d Dept 2007] [quoting Cannestra v.
O’Connor & McGuiness, Conte, Doyle, Oleson &
Collins, 286 A.D.2d 314, 315–16 (2d Dept 2001) ].)
“To succeed on a motion for summary judgment, [a]
defendant[ ][is] required to demonstrate that the plaintiff
is unable to prove at least one of the essential elements of
a legal malpractice cause of action.” (Conklin v. Owen, 72
AD3d 1006, 1007 [2d Dept 2010] .)
Defendant asserts that she “did not represent the Plaintiff
at the inception of the transaction for 272 Sumpter ...
[and] was hired by Yolanda A. Corion Esq. [the seller’s
attorney] to represent the Plaintiff for the closing only”;
and further that she “was retained shortly before the
closing, merely to represent [Plaintiff] regarding matters
to be consummated at the closing ... [and] Plaintiff was
represented by another attorney at the inception of the
transaction.” (Affidavit in Support ¶ ¶ 8, 11.)
As to these matters, Defendant provides an affidavit of
Ms. Corion, who asserts that, having been advised by her
client, the seller, that Plaintiff’s “attorney was not able to
be present at the closing,” she requested that Defendant
“represent the Plaintiff for the closing only” (Affidavit in
Support of Summary Judgment ¶ ¶ 3, 4.) Neither
Defendant nor attorney Corion indicates that, prior to the
closing, she ever spoke to Plaintiff or Plaintiff’s putative
attorney; indeed, neither even provides a name for the
attorney.

Defendant provides no copy of an engagement letter or
retainer agreement with Plaintiff that would have limited
or qualified her representation of Plaintiff, nor does she
state that she disclosed, either before or at the closing, her
understanding of the scope of the representation to
Plaintiff, including any possible conflict of interest (see
Sitar v. Sitar, 50 AD3d 667, 669–70 [2d Dept 2008] .)
Nor does Defendant demonstrate that as a matter of law
her professional responsibility to Plaintiff was somehow
limited or qualified by reason of her arrangement with the
seller’s attorney.
Indeed, Defendant does not describe how she exercised
proper care, skill, and diligence in her representation of
Plaintiff, other than to state that “[a]t the closing, [she]
went through and explained in detail the meaning and
import of each and every closing document with him,
including without limitation the loan related documents”
(Affidavit in Support ¶ 11.) Defendant’s further
statements that she “was not privy to [Plaintiff’s]
pre-closing communications, and when [she] met him at
the closing he made no mention to [her] of any of his
alleged oral understandings with [other] defendants” only
highlights the absence of any statement that she discussed
with Plaintiff any “pre-closing communications” or “oral
understandings” as they might relate to the documents he
was signing, or that she advised him as to the
consequences of his signing as to any such “pre-closing
communications” or “oral understandings.”
*3 Defendant fails to establish prima facie that she did not
breach any duty owed to Plaintiff as his attorney in
connection with his purchase of 272 Sumpter Street. Her
contention that “plaintiff has provided nothing to support
a claim of legal malpractice” is unavailing. “As a general
rule, a party does not carry its burden in moving for
summary judgment by pointing to gaps in its opponent’s
proof, but must affirmatively demonstrate the merit of its
claim or defense.” (Mennerich v. Esposito, 4 AD3d 399,
400 [2d Dept 2004] [quoting Larkin Trucking Co. v.
Lisbon Tire Mart, 185 A.D.2d 614, 615 (4th Dept 1992) ];
see also Gonzalez v. Beacon Terminal Assocs., L.P., 48
AD3d 518, 519 [2d Dept 2008].)
Nonetheless, “[t]he failure to demonstrate proximate
cause mandates the dismissal of a legal malpractice action
regardless of whether the attorney was negligent” (Bauza
v. Livington, 40 AD3d at 793 [quoting Leder v. Spiegel,
31 AD3d 266, 268 (1st Dept 2006) ] ); and Defendant

© 2016 Thomson Reuters. No claim to original U.S. Government Works.

2

”Pinchuk, Lianne 10/11/2016
For Educational Use Only
Use is by permission of Thomson Reuters

Claude v. Elgammal, 30 Misc.3d 1210(A) (2011)
958 N.Y.S.2d 644, 2011 N.Y. Slip Op. 50024(U)

here contends that “regarding the monetary damages
allegedly stemming from the purported oral
representations of [other defendants], [her] alleged acts of
misfeasance, [sic ] were not the legal or proximate cause
of those damages” (Affidavit in Support ¶ 8.) In support
of her contention, Defendant points to this Court’s
conclusion in the August 2009 Decision and Order that
the Verified Complaint “cannot be understood as alleging
that Plaintiff justifiably and reasonably relied upon any
oral representations regarding the value and condition of
the property, the purchase price, or the amount of the
mortgage prior to signing the closing documents,” and
argues that “[s]ince plaintiff did not, as a matter of law,
rely on the oral promises which allegedly caused his
damages, none of the claimed damages could have been
the direct result of [her] alleged malfeasance” (id. ¶ ¶ 8,
10.)
Even assuming that Defendant’s characterization of this
Court’s Decision and Order is correct (the prior motions
were primarily to dismiss pursuant to CPLR 3211[a][7] ),
the conclusion Defendant argues for does not necessarily
follow. Defendant make no showing as to the relevance of
Plaintiff’s justifiable and reasonable reliance, or rather its
absence, and his ability to recover from Defendant for
breach of her duty to provide careful, skillful, and diligent
representation, if proved. As Defendant recognizes
(Affidavit in Support ¶ ¶ 4, 8), proximate cause is
necessarily determined by the duty owed and reasonably
foreseeable risks of harm (see Derdiarian v. Felix
Contractor Corp., 51 N.Y.2d 308, 314–17 [1980].) As to
Defendant, it has not been shown that Plaintiff’s inability
to recover from other defendants on claims of fraud or
misrepresentation precludes recovery from Defendant.
It cannot be said as a matter of law on this record that, no
matter what Defendant’s breach of duty, the harm
Plaintiff alleges would not be deemed a proximate result.
For example, Defendant does not assert that, even had she
known of the “pre-closing communications” and “oral
understandings,” her advice to Plaintiff would have been
the same, and she makes no showing that, even properly
advised as to these matters, Plaintiff would have still
signed the closing documents presented to him. (See
Barnett v. Schwartz, 47 AD3d 197, 205–07 [2d Dept
2007].)
End of Document

*4 Since Defendant fails to carry her burden on this
motion, it is unnecessary to consider Plaintiff’s
opposition. (See Winegrad v. New York Univ. Med. Ctr.,
64 N.Y.2d 851, 853 [1985].) The Court will only note that
Plaintiff fails to cite any legal authority to support his
claim against Defendant, or even to address the elements
of a cause of action for legal malpractice with specific
allegations, nevermind evidence in admissible form.
Nothing in this opinion should be understood as this
Court’s conclusion that evidence exists to support factual
findings or legal conclusions that Defendant is liable for
legal malpractice.
Specifically, the Court emphasizes that it has not
determined that limited or qualified legal representation
of the type apparently given here is either in itself or on
the facts revealed by this record a breach of a tort duty or
professional ethics. Properly implemented, such limited or
qualified legal representation may benefit both attorneys
and clients. (See generally Justice Fern Fisher–Brandveen
and Rochelle Klempner, Unbundled Legal Services:
Untying the Bundle in New York State, 29 Fordham Urb
LJ 1107 [February, 2002].) It may well be that limiting
representation to a discrete stage of a matter would not
necessarily breach any tort duty or ethical proscription,
but there is no warrant for a conclusion that the attorney
would thereby be relieved of the obligations to provide
competent and conflict-free representation.
The record on this motion does not allow for such
determinations in this case, particularly since neither party
addresses the issues.
Finally, the Court reminds Defendant that “[t]he adage
that a lawyer who represents himself has a fool for a
client’ is the product of years of experience by seasoned
litigators.” (See Kay v. Ehrler, 499 U.S. 432, 438 [1991].)
Defendant’s motion is denied.

All Citations
30 Misc.3d 1210(A), 958 N.Y.S.2d 644 (Table), 2011 WL
134052, 2011 N.Y. Slip Op. 50024(U)
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Op. 29260

RESEARCH REFERENCES

**1 MC, Plaintiff
v
GC, Defendant.

Am Jur 2d, Divorce and Separation §§ 3, 408, 413, 415,
1044.

Supreme Court, Bronx County
76148/07
May 22, 2009
CITE TITLE AS: MC v GC

HEADNOTE

Carmody-Wait 2d, Divorce §§ 114:335, 114:337.
3 Law and the Family New York (2d ed) §§ 3:14, 3:15.
NY Jur 2d, Domestic Relations §§ 2356–2358, 2474.
ANNOTATION REFERENCE
See ALR Index under Divorce and Separation; Duress
and Coercion; Stipulations.
FIND SIMILAR CASES ON WESTLAW

Husband and Wife and Other Domestic Relationships
Divorce

Database: NY-ORCS
Query: divorce /p stipulation /4 vacat! /s duress /s misrep!

Vacatur of Settlement Stipulation
APPEARANCES OF COUNSEL
Plaintiff, who was induced to settle her divorce action
under duress and in reliance on misstatements of law and
fact made by her attorney, was entitled to vacatur of the
resulting inequitable settlement stipulation. Plaintiff
showed that her attorney subjected her to duress by
threatening to “drop” her case if she pursued a claim for
relocation. Plaintiff also showed that she was induced to
sign the stipulation after her attorney falsely or
speculatively stated that her firm could summarily
“withdraw” from representing plaintiff if she sought
relocation, that plaintiff would still be able to seek
relocation after signing the stipulation, and that the
husband would likely seek full custody if plaintiff did not
sign the stipulation. Finally, plaintiff showed that the
stipulation itself was inequitable because, by signing it,
she unwittingly gave up her right to a trial of the most
important issue to her, the issue of relocation, and agreed
to waive equitable distribution without any financial
disclosure and without understanding the meaning of the
term “equitable distribution.”

Valerie A. Gray for plaintiff. Jason Wolf for defendant.
OPINION OF THE COURT
Ellen Gesmer, J.
Plaintiff MC (the wife) moves to vacate a stipulation of
settlement dated September 11, 2007 (the stipulation) on
the grounds *218 that she signed it under duress, and as a
result of misstatements made to her by her prior counsel.
In the event that her application to vacate is granted, she
asks that the action be restored to the calendar so the court
can determine her applications for equitable distribution
and for leave to relocate to Florida with the parties’ child.
Defendant GC (the husband) vigorously opposes the
application. After considering the parties’ memoranda and
oral argument, the court scheduled a hearing solely on the
wife’s application to vacate the stipulation.1 At the
two-day hearing, the wife testified on her own behalf, and
the husband presented the testimony of the wife’s former
attorney (Ms. Smith).2 The parties then submitted further
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memoranda of law.
For the reasons set forth below, the court grants the wife’s
motion to vacate the **2 stipulation, and restores the
matter to the contested calendar of this court for a
preliminary conference to be held on June 11, 2009 at
9:30 a.m. in Part 18.

Credibility
In evaluating the relative credibility of the witnesses, I
must consider their educational levels and their
backgrounds. The wife has a limited education, consisting
of a GED and a few months of college. She had no
familiarity with the legal system, both in general and with
respect to divorce. Her testimony appeared to be entirely
candid, and her memory lapses and inconsistencies were
typical of a layperson being asked to recall details of
meetings which she had no duty to record. Ms. Smith also
had gaps in her memory and inconsistencies in her
testimony. However, in contrast to the wife, Ms. Smith is
an associate attorney at a large law firm, Skadden, Arps,
Slate, Meagher & Flom, LLP, where attorneys are
ordinarily expected to keep records of their time and notes
of their conversations with clients. Despite this fact, she
brought *219 to court no time records, no records of her
conversations with the wife, and no copies of any relevant
documents. In the absence of time records, I find her
testimony as to the length of their meetings to be
self-serving, and I do not credit it. I also disregard, under
the best evidence rule, her testimony as to the contents of
documents that she testified about but did not produce.3
Two other factors caused me to find that Ms. Smith’s
testimony was not reliable. First, Ms. Smith’s testimony
was often confused. For example, she testified first that
the divorce complaint had been filed, then that it was not,
then that it was, then that it was not, and then that it was.
She also could not give a clear explanation as to why the
notary indicated that the wife had signed the stipulation
on September 11, 2007, when Ms. Smith testified that she
signed it on October 15, 2007. Finally, Ms. Smith was
often evasive and indirect in her answers. When asked a
simple question such as, “Did [the wife] request that the
relocation be a part of the divorce proceedings,” she
answered, “At a certain point it became disputed,” and
only answered directly the third time she was asked the
question, when she finally answered, “yes.”

The husband argues that the wife’s testimony is not
credible because she answered “yes” to the question of
whether her affidavit in support of her motion “include[d]
the entire basis of your application here,” even though she
testified as to grounds not laid out in her affidavit. I
decline to find a lay witness incredible because of
decisions made by her attorney as to what statements to
include in her affidavit.
For all of these reasons, to the extent that the testimony of
the wife and Ms. Smith differed, I credited the wife’s
testimony.

Facts
MC married GC on August 9, 2002. In March 2003, their
son BC was born.
In the winter or spring of 2007, the wife decided to pursue
a divorce, and retained inMotion, a not-for-profit
organization *220 which represents women without
charge.4 She then received a call from Ms. Smith, who
said that she was going to represent the wife without
charge on behalf of inMotion. Ms. Smith had never
previously handled a divorce case.
On or about March 8, 2007, the wife met with Ms. Smith
at her office. Ms. Smith gave the wife some papers to fill
out, to describe what had happened in her marriage and
why she was seeking a divorce. Ms. Smith left the wife in
the office, and came back occasionally to check in on her.
When the wife finished writing, she gave the papers to
Ms. Smith, who said that she would type up the
information, and would then call the wife to come back
and sign papers. During that meeting, the wife told Ms.
Smith that she wanted to relocate to Florida to give her
children a better life. Ms. Smith stated that inMotion
would not permit her to represent the wife on that issue.
The wife told Ms. Smith that she believed that the
husband “wasn’t going to give me the divorce [and] was
going to fight the whole divorce case.” Ms. Smith
responded that maybe he would sign a settlement
agreement, and the divorce would proceed easily. I credit
the wife’s testimony that they actually talked for only
about 15 minutes that day.
Ms. Smith testified that she told the wife that day that she
was entitled to get information concerning the husband’s
assets. However, I do not credit this testimony because,
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when asked what the wife’s response was, Ms. Smith
testified, “I—it wasn’t—I mean she—it wasn’t an issue at
that point. I mean, it wasn’t.” I also do not credit her
testimony that she told the wife that day that she would be
entitled to half of any assets acquired during the marriage.
Ms. Smith contacted the wife by telephone and e-mail in
the following weeks. Ms. Smith testified that she asked
the wife for various information, but that the wife did not
provide it to her, saying that she just wanted to move on
with her life.
The wife and Ms. Smith met again on or about May 24,
2007 for 10 or 15 minutes. Ms. Smith advised her that the
husband had hired an attorney and that it appeared that he
would not agree to a settlement easily. Ms. Smith gave the
wife the complaint to sign and the wife signed it. The wife
also signed that day a document titled: “INMOTION
UNCONTESTED
*221
DIVORCE
PROGRAM
EQUITABLE DISTRIBUTION WAIVER” (the waiver).
That document stated that she gave up her right to seek a
share of marital assets. The last sentence stated that if she
decided “to seek a share of the marital assets or a division
of the marital debt from my husband, inMotion and the
law firm representing me may drop my case.” In response
to the question as to **3 whether she believed that she
could unilaterally “drop” the wife as a client if the wife
wanted to pursue equitable distribution after the divorce
case had been filed, Ms. Smith testified alternatively that
she believed she could “drop” her and that she could not.
Ms. Smith also said that she did not focus on the last
sentence of the waiver. I credit that statement as being the
most accurate description of what occurred; that is, she
did not think through the implications of the waiver at the
time that she requested that the wife sign it.
Although the complaint and the waiver stated that the
wife would not make a claim for equitable distribution,
the wife testified that she did not know the meaning of
those words at the time that she signed it. That is entirely
consistent with Ms. Smith’s testimony that she explained
the waiver of equitable distribution by stating: “I told her
that by waiving that at this point, you know, if she wasn’t
interested, if she waived her rights that she wouldn’t later
be able to seek, go after them.” From that statement, it is
certainly not surprising that the wife did not know the
meaning of equitable distribution. In any event, it is
difficult to credit Ms. Smith’s testimony that she
explained anything about equitable distribution, because
she also testified that it was her “understanding from the

outset [that] there was [sic] no equitable assets to be
distributed.” Moreover, she testified that she was not
certain that she could have explained the wife’s rights
under equitable distribution that day, since she did not
know what her assets were. Therefore, I credit the wife’s
testimony that Ms. Smith never discussed with her her
rights under equitable distribution, including her rights, if
any, to the husband’s retirement plan, or her right to seek
contribution from the husband for her debts and her
arrears to her landlord.
On May 30, 2007, the complaint was filed, listing Ms.
Smith as the attorney of record.
In late June, the husband’s attorneys sent Ms. Smith a
notice of appearance, and a letter containing a settlement
proposal, which she discussed with the wife. Based on
those conversations, Ms. Smith discussed settlement with
the husband’s counsel.
*222 The wife and Ms. Smith had a third meeting on or
about July 2, 2007. At that time, Ms. Smith advised the
wife that the husband’s attorney had filed papers
requesting full custody of BC. The wife again told Ms.
Smith that she wanted to relocate to Florida with BC. Ms.
Smith said that she could not “touch the relocation
matter” because inMotion would not allow her to. That
made the wife fearful that she would not have an attorney,
and she told Ms. Smith that she felt that she needed an
attorney. Ms. Smith claimed that she told the wife that she
would not be successful if she sought to litigate relocation
because of governing case law, and, more specifically,
because her son was young and close to his father, and
because she did not have a job in Florida.5 Ms. Smith
again told her that she would only represent her in an
uncontested **4 divorce. Ms. Smith also told her that, if
the settlement negotiations broke down over visitation,
she would withdraw from representing her. The wife then
began to cry, and Ms. Smith told her that it was “nice”
that her son was close to his father.
Ms. Smith did not tell the wife that, if the matter became
contested, she could ask for guidance from inMotion and
attempt to take on the divorce as a contested matter, nor
did she tell her that she could look into referring her to an
attorney at inMotion who handles contested divorces.
In early July, Ms. Smith contacted the wife, who wanted
to know if the negotiations had moved forward. Ms.
Smith told her that the negotiations had not advanced. She
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also told the wife that it was her understanding that, if
they went before a judge, her husband would probably get
more visitation.
On July 30, 2007, Ms. Smith sent the wife a letter, in
which she advised the wife that the husband had filed a
notice of appearance, “thereby changing the status of your
divorce case from an uncontested matter to a contested
one.” She conceded on cross-examination that this was
not a true statement. She also stated in the letter that the
next step would be for the husband’s lawyer to file a
“Reply,” to which she would file an “Answer.” This was
also an incorrect statement. Ms. Smith went on to say that
she considered the husband’s proposed settlement terms
“reasonable,” and advised the wife that “if this issue goes
to court, a judge will likely increase the husband’s overall
visitation rights.” She stated this even though the existing
*223 visitation terms had been set by a Family Court
judge. Moreover, she gave this opinion without knowing
whether the Family Court order had been issued after a
trial or based on a settlement. Ms. Smith went on to state:
“So that there are no misunderstandings with
respect to my role in this matter, I am reiterating
the scope of my representation. Please be advised
that I was not retained for a contested divorce, nor
was I retained to advise you regarding relocation.
Rather, you originally retained me as pro bono
counsel for an uncontested divorce, based on the
facts that you presented to [i]n Motion. As such, if
settlement negotiations break down over an
unreasonable disagreement as to visitation rights, I
will withdraw my representation. Furthermore, I
will not negotiate the relocation issue under any
circumstances. While I am sorry to hear about
your current living situation, and am well aware of
your desire to move to Florida in the near future, I
do not have the experience or the time to handle a
lengthy relocation trial. However, once you obtain
this divorce, if you do obtain it, you are free to
hire whomever you wish, maybe even court
appointed counsel, to litigate the relocation issue.”
Ms. Smith did not suggest in the letter that the wife could
retain new counsel to raise the issue of relocation prior to
entry of a judgment of divorce. **5
In early August, the wife told Ms. Smith that she was
willing to settle. Ms. Smith made clear to the wife that the
husband would not agree that she could relocate, and that
the stipulation would provide that she could not relocate.

In response to the wife’s questions, Ms. Smith reassured
her that she could file for relocation after the divorce was
final. That statement induced the wife to agree to sign the
stipulation, because she believed that she could
commence a relocation action after the divorce judgment
was signed. She did not understand that, by signing the
stipulation, she was waiving her right to have a trial, and
that she could have raised the relocation issue at a trial.
Ms. Smith also did not tell her that the relocation
provision in the stipulation would make it more difficult
to obtain court permission to relocate.
According to the wife, she and Ms. Smith never discussed
equitable distribution of marital property and debts, or
spousal maintenance. Although the wife told Ms. Smith
that she was *224 behind in her rent because the husband
did not give her any money, Ms. Smith did not advise her
that she had any right to ask that he help to pay her debts.
The wife never saw a net worth statement or any financial
papers concerning the husband, and was not aware that
she was entitled to see those; in fact, as Ms. Smith
acknowledged, there was no financial disclosure
whatsoever. Indeed, Ms. Smith testified that she did not
think that a net worth statement would have helped her to
determine whether there were any assets to distribute.
The husband signed the stipulation on September 11,
2007, and his counsel sent it to Ms. Smith.
On October 15, 2007, the wife met with Ms. Smith. Ms.
Smith handed her the stipulation and left her to read it,
occasionally coming back in to check on her. They spent
no more than 5 to 20 minutes together. Ms. Smith told the
wife that the stipulation reflected what they had
discussed. With regard to BC, the stipulation provided
that the wife had sole custody, subject to the husband’s
visitation, consisting of alternate weekends, from 7:00
p.m. on Friday to 7:00 p.m. on Sunday; alternate holidays;
and one month during the summer. The stipulation further
provided that “neither party may relocate without notice
and consent of the other party or court order.” The
stipulation further provided that the parties had already
divided their property and waived all further claims for
equitable distribution. Finally, the stipulation provided
that each party had received full financial disclosure from
the other.
Ms. Smith told the wife that the husband was seeking
custody, but that he would give up that claim if she signed
the stipulation and agreed to his having BC for one month
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in the summer. Ms. Smith again explained that she would
not “touch” the relocation issue, but that the stipulation
would not bar the wife from relocating because she could
raise it in court later. At the time that the wife signed it,
she did not read paragraph 7.1 concerning full disclosure,
or paragraph 11.5 as to the binding nature of the
stipulation. Ms. Smith also did not explain to the wife the
meaning of article 5 concerning spousal maintenance, or
article 8 concerning debts. The stipulation did not provide
for health insurance for BC’s benefit. The wife did not
read the entire stipulation line by line, but rather skimmed
it, based on Ms. Smith’s representation that it included the
terms that they had previously discussed. In addition, she
believed that, as her **6 attorney, Ms. Smith “should be
doing right for me.” Ms. Smith did not ask the wife at the
time if she was signing the stipulation *225 willingly and
freely, and without any duress or coercion. The stipulation
is dated September 11, 2007 and the person who notarized
the wife’s signature swore that the wife appeared before
her on September 11, although Ms. Smith testified that it
was signed on October 15.
After the wife signed the stipulation, Ms. Smith advised
her again that she could still pursue relocation later. Ms.
Smith did not inform the wife that the agreement was
binding, that it disposed of all issues raised in the divorce,
and that she had waived her right to a trial. MC also
testified, and Ms. Smith admits, that Ms. Smith did not
advise her that signing the stipulation would make it less
likely that a judge would permit her to relocate at a later
time. Indeed, Ms. Smith admitted that she had never told
the wife it would be more difficult to seek relocation after
the divorce became final.

Analysis
Despite the judicial preference for enforcing agreements
made between spouses, they are subject to greater
scrutiny than contracts in other contexts, and the Court of
Appeals has made clear that equity must intervene to
vacate them when they are not “arrived at fairly and
equitably . . . [and] free from the taint of fraud and
duress” (Christian v Christian, 42 NY2d 63, 72 [1977]).
Courts have intervened where a spouse is unrepresented
(Christian, supra, 42 NY2d 63 [1977]; Parker v Parker,
66 AD2d 328 [1st Dept 1979]; Pisano v Pisano, 71 AD2d
670 [2d Dept 1979]; Pennise v Pennise, 120 Misc 2d 782
[Sup Ct, Nassau County 1983]), where an attorney has not
appropriately represented a party’s interests (Herrington v

Herrington, 56 NY2d 580 [1982]; Bartlett v Bartlett, 84
AD2d 800 [2d Dept 1981]), where there has been a lack
of financial disclosure (Weinstock v Weinstock, 167 AD2d
394 [2d Dept 1990], lv dismissed 77 NY2d 874 [1991]),
and where it is apparent that the agreement is otherwise
tainted by “inequitable conduct” (Greer v Greer, 131
AD2d 321, 325 [1st Dept 1987], quoting Christian, 42
NY2d at 73; see also Matter of Ruiz v Rivera, 300 AD2d
402 [2d Dept 2002]). Because of the equitable
considerations which govern the enforceability of
matrimonial agreements, a party seeking to vacate an
agreement between spouses need not show grounds
sufficient to rescind a contract under other circumstances
(Christian, 42 NY2d at 73; Greer, 131 AD2d at 323-324).
In this case, the wife has shown that the execution of the
stipulation was inequitable in that she unwittingly gave up
her *226 right to a trial of the issue most important to her:
her desire to move to Florida with the parties’ child.
Furthermore, she gave up her right to equitable
distribution without understanding what that term means,
and without any financial disclosure. She has testified
convincingly that she would not have signed the
agreement but for misstatements of fact and law to her by
Ms. Smith. Consequently, the wife did not have
meaningful legal representation on the issues of custody
and equitable distribution. The wife has also shown that
she acted under duress in that she believed, based on
inaccurate statements to her by Ms. Smith, that she would
not be able to obtain a divorce with the assistance of
counsel unless she signed the stipulation. **7

I.
The Wife Entered into the Stipulation as a Result
of Misstatements of Fact and of Law Made by Ms.
Smith
The wife executed the stipulation in reliance on three
significant statements made by Ms. Smith: (1) that Ms.
Smith’s firm could “withdraw” from representing her if
she sought relocation; (2) that the husband would seek
custody if she did not sign the stipulation; and (3) that she
would be able to seek relocation after signing the
stipulation. The first and third statements were contained
in Ms. Smith’s July 30, 2007 letter to the wife. The wife
testified to the second statement and Ms. Smith did not
deny making it.
Each of these statements is incorrect. Once Ms. Smith had
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filed the divorce action on the wife’s behalf, she was not
free to simply withdraw from representing her, or, as
stated even more harshly in the waiver, to “drop” her
case. Rather, under CPLR 321 (b), unless the wife
retained new counsel, Ms. Smith could not withdraw from
representing her unless she made a motion and was given
leave by the court to withdraw (see also Vitale v City
Constr. Mgt. Co., 172 AD2d 326 [1st Dept 1991]). This
requirement is construed strictly, even when it is the client
who wishes to discharge counsel (Moustakas v
Bouloukos, 112 AD2d 981 [2d Dept 1985]; Benefield v
City of New York, 14 Misc 3d 603 [Sup Ct, Bronx County
2006]; Matter of Seventh Jud. Dist. Asbestos Litig., 1
Misc 3d 279 [Sup Ct, Monroe County 2003]). Moreover,
where counsel seeks permission to be relieved, the court
need not grant it, in the absence of good cause (Matter of
Jamieko A., 193 AD2d 409 [1st Dept 1993]), such as
where a client insists that the attorney pursue legally
unsupportable claims *227 (Matter of Harlem-Dowling
Children’s Servs. v Laverne F., 169 AD2d 410 [1st Dept
1991]), a client fails to communicate with counsel or there
has been some other total breakdown in the relationship
between attorney and client (Bok v Werner, 9 AD3d 318
[1st Dept 2004]), or a paying client has failed to pay her
attorney (Benefield v City of New York, 14 Misc 3d 603
[2006]). It is certainly an open question as to whether a
court would have permitted Ms. Smith to withdraw as
counsel on the grounds that her client was insisting that
her attorney represent her on a substantial claim. Indeed,
in Harlem-Dowling Children’s Servs. v Laverne F.
(supra), the Appellate Division denied the application of
appointed counsel to withdraw where it found that her
client raised appealable issues. Consequently, it is quite
possible that a motion to withdraw by Ms. Smith would
have been denied. Therefore, Ms. Smith’s statement to the
wife that she could withdraw as her attorney if the wife
chose to pursue the issue of relocation was not accurate.
Secondly, Ms. Smith did not testify that the husband had
made any custody demands. Consequently, it appears that
her statement to the wife that the husband would have
pursued custody if the wife pursued relocation was, at
most, speculative.
Third, Ms. Smith’s statement that the wife could pursue
relocation after signing the stipulation was misleading, at
best. The stipulation provided for the entry of a judgment
based on its terms, including its provision for visits by the
husband on alternate weekends, and a prohibition of
relocation. A party who raises the issue of relocation

during a divorce proceeding need only show that
relocation is in the child’s best interest ( **8 Matter of
Tropea v Tropea, 87 NY2d 727 [1996]). However, once
there is a valid custody stipulation between parents, a
court will not even hold a hearing on an application to
relocate unless the petitioning party can show that there
has been a substantial change in circumstances since the
date of the execution of the stipulation (Zindulka v
Zindulka, 284 AD2d 631 [3d Dept 2001], lv dismissed 96
NY2d 938 [2001]). Moreover, where, as in the parties’
stipulation, there is a specific “geographical relocation
restriction agreed to by the parties and included in their . .
. agreement,” that is a factor that the court would have to
consider in making its determination as to whether
relocation was in the child’s best interest (Tropea, 87
NY2d at 741 n 2). Indeed, some cases have held that,
where the parties have negotiated a provision barring
relocation, “the best interests of the children required
enforcement of the custody *228 arrangement negotiated
by the parties” (Kasal v Kasal, 297 AD2d 624, 626 [2d
Dept 2002], lv dismissed 99 NY2d 552 [2002]). Hence,
while it is true that the wife could have made an
application for relocation after signing the stipulation, it
was certainly misleading for Ms. Smith not to tell her that
signing the stipulation would make the application far
more difficult.
In the context of this case, it is unnecessary to determine
whether Ms. Smith knew that any of these three
misrepresentations was false at the time she made them.6
All were careless and inaccurate, and it is clear from the
testimony at the hearing that, while the wife had an
attorney of record, she had no meaningful representation
on financial issues and custody, and, in particular, on her
desire to relocate with the parties’ child. I find particularly
disturbing Ms. Smith’s failure to find out whether she
could have represented the wife in a contested divorce,
with support from inMotion or her firm, or whether the
wife had other alternatives for representation in a
contested divorce. Indeed, if the wife had filed her
divorce action without representation and had sought
permission to relocate, then the court would have had to
consider whether to appoint counsel for her to be paid for
by the county to represent her on the custody issue
(County Law § 722-c).
In light of these material misstatements, the court must
vacate the stipulation (cf. Matter of Ruiz v Rivera, 300
AD2d 402 [2d Dept 2002] [stipulation vacated based on
inaccurate statements made by the children’s attorney to
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the grandparents]).

II.
The Wife Entered into the Stipulation as a Result
of Duress
A stipulation of settlement in a divorce case may be
vacated on the grounds of duress by the party’s attorney
(Feuerstein v Feuerstein, 72 AD2d 546 [2d Dept 1979];
Matter of Celauro v Celauro, 58 AD3d 838 [2d Dept
2009]). In Celauro, when the party hesitated to accept her
attorney’s recommendation that she discontinue the
proceeding, the attorney “screamed and cursed and told
[the party and her son] that he would sign a stipulation of
discontinuance on the petitioner’s behalf whether they
agreed to or not, and that they could ‘sue him for
malpractice’ *229 if they did not like it” (58 AD3d at
839). In this case, Ms. Smith did not scream or curse, but
the threat to the wife was the same as the threat to the
Celauro petitioner: that she would be left without an
attorney if she did not do as she was told. Therefore, I
find that Ms. Smith exerted duress in persuading the wife
to sign the waiver, and in persuading her not to pursue her
claim for relocation.
Because of the duress suffered by the wife, and the
misrepresentations on which she relied when entering into
the stipulation, the court vacates the stipulation.
Accordingly, the court directs the parties to appear for a

preliminary conference in this divorce action on June 11,
2009 at 9:30 a.m. in Part 18.
Notwithstanding this decision, the court applauds
inMotion for its provision of legal services to low-income
women, and appreciates that Ms. Smith and her firm were
participating pro bono in that effort. However, legal
representation should not be provided in a way which
does not give individuals a full understanding of their
rights and deprives them of their opportunity to be heard
on the issues most important to them. In undertaking pro
bono representation, Ms. Smith’s firm should ensure that
counsel taking on pro bono matters receive appropriate
support and supervision, so that they can provide pro
bono clients with the same careful legal representation
that they provide to paying clients.
Accordingly, it is ordered that the wife’s motion is
granted to the extent of vacating the stipulation of
settlement.

FOOTNOTES
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Footnotes
1

At that time, the husband’s attorney waived his procedural objection to the wife having moved to vacate the stipulation
by motion rather than by a plenary action.

2

The court is not using the actual name of the wife’s former counsel so as not to embarrass her. Ms. Smith is a young
associate at a large law firm who had never handled a matrimonial case before.
She agreed to represent the wife pro bono for inMotion, a nonprofit organization that provides free legal representation
to low-income women. The court attributes any errors in her representation of the wife not to her own lack of skill or
judgment but to inadequate training, supervision and oversight by her firm and by inMotion, both in handling this matter
and in testifying about that representation.

3

These include the “case opening report,” the “client questionnaire,” the letter from opposing counsel allegedly
containing a settlement proposal, the outline she claims to have created and shown to the wife setting out the law
governing relocation, the engagement letter in which the wife allegedly agreed that she would only be represented in
an uncontested divorce, the husband’s answer, and Ms. Smith’s notes of her alleged conversations with her
supervisors at inMotion.

4

I do not credit Ms. Smith’s testimony that the wife signed a retainer letter stating that inMotion would represent her only
in an uncontested divorce, since the alleged letter was not produced, and Ms. Smith did not explain its absence.
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5

I do not credit Ms. Smith’s testimony that she prepared a detailed outline concerning the governing law and reviewed it
with the wife, since Ms. Smith failed to produce that document or to explain its absence.

6

As discussed in footnote 2 above, the court does not believe that Ms. Smith had the appropriate training and
supervision to know whether the statements were false or not.

End of Document
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